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THE PUBLIC UnUTY HOLDING COMPANY 
ACT OF 1997— S. 621 



TUESDAY. APRIL 29. 1897 

U.S. Senate, 
Committee on Banking, Housing, and Urban Affairs, 

Washington, DC. 
The Committee met at 9:34 a.m., in room SD-538 of the Dirksen 
Senate Ofdce Building, Senator Alfonse M. D'Amato (Chairman of 
Uie Committee) presiding. 

OPENING STATEMENT OF CHAIRMAN ALFON8E M. D'AMATO 

The Chairman. The Committee will come to order. 

I will submit my full statement for the record so that we can 
hear from our witnesses. The first is Senator Murkowski, Chair- 
man of the Energy Committee. 

Before we hear from Senator Murkowski, I would like to note 
that the legislation we are considering is the Public Utility Holding 
Company Act; known as PUHCA — ^^uka" or "pooka" — depending 
on where you come from and not to be confused with PUKPA. 

[Laughter.] 

Today we will be looking at S. 621, the Public Utility Holding 
Company Act of 1997. This bill is the same bipartisan legislation 
this Committee reported to the last Congress. 

The bill would repeal PUHCA, eliminating the SEC's role as the 
primary regulator of the 15 registered public utility holding compa- 
nies, giving that regulatory authority to the States and the FERC. 

Let me say, as both Chairm^m and Ranking Member of the Sen- 
ate Energy Committee, Senator Murkowski and Senator Johnston, 
testified last year, the repeal is necessary %o streamline regula- 
tion, promote competition, and protect utility customers." I would 
like to thank Senator Murkowski for appearing here today tmd for 
his untiring leadership. 

I believe that this legislation would improve consumer protection 
and make the enei^ industry more competitive. 

Let me point to something else. When you get a regulator, in this 
case the SEC, indicating tiiey are supportive of legislation which 
reduces their authority, then you know that the statute has long 
outlived its usefulness and the purposes for which it was initially 
intended. Such is the case with PUHCA, and so has been the case 
here. 

Let me again commend Senator Murkowski for his leadership, 
and I thank the cosponsors of this bill: Senator Dodd, Senator Sar- 
banes. Senator Gramm, Senator Shelby, Senator Mack, Senator 
Faircloth, and Senator Allard. 

(1) 
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This bill has broad bipartisan support from this Committee and 
it's my intent to move to markup and to the Floor as soon as lead- 
ership can give us time. 

Senator Murkowski. 

OPENING STATEMENT OF FRANK B. MURKOWSKI 

A U^. SENATOR FROM THE STATE OF ALASKA AND 

CHAIRMAN OF THE SENATE COMMITTEE ON 

ENERGY AND NATURAL RESOURCES 

Senator MURKOWSKI. Thank you very much, Mr. Chairman. I ap- 
preciate the opportunity to appear before the Banking Committee 
today, and you £is Chairman. 

I'm not sure if it's "pooca" or "pewka." I suppose it might be 
somewhere in between. 

Let me Etlso thank you for havii^ reported this bill out of your 
Committee last year. It is my understandii^ that this is the same 
bill that has been resubmitted in the 105th Congress. 

Basically, my testimony leads to the repesd of PUHCA. 

The Chairman. See, I got you doing it. 

Senator Murkowski. You got me already. 

[Laughter.] 

We used to do the "OrigoneV'^rgen." Remember that? 

The Chairman. Yes. 

Senator Murkowski. Anyway, the repeal of PUHCA is the right 
thing to do. Repeal is pro-consumer imd it's pro-competition. 

As you are aware, the electric power industry is undergoing dra- 
matic change, and is seeking ways to become even more competi- 
tive. If there is to be robust competition, I think we have to get rid 
of unnecessary Federal constraints that prevent companies from 
adapting iiuickly and &om responding flexibly to the changing mar- 
ket circumstfinces. This is exactly what PUHCA prevents and why 
PUHCA must go. 

When we talk about PUHCA repeal, we think first about how it 
restricts the 15 registered electric and gas utility holding compa- 
nies. But that is just a smeill part of the story. PUHCA also limits 
the competitive activities of hundreds of PUHCA-exempt utiUtiee 
and the numerous non-utilities, all of whom want to participate 
fiilly in the electric power market. These companies won't take a 
viiriety of pro-competitive actions out of fesu- of becoming classified 
as a registered holding company. To them it's not worth getting 
tangled in PUHCA's sticky web of restrictions and requirements. 

Mr. Chairman, some have claimed that this legislation will cre- 
ate a "regulatory gap" that will allow consumers to be harmed. 
That is simply not true. Over the past 60 years, we have seen a 
comprehensive State-Federal regulatory system that has been de- 
veloped to protect consumers. We have the FERC imd we have 
State utility commissions, plenty of oversight. 

As I am sure you will agree, the legislation does not, nor is it 
intended to, allow utilities to evade appropriate regulation at the 
Federal and State level. But, having said that, like you, I am TOr- 
tainly open to improvements to the bill's consumer protection provi- 
sions as long as they are within the context of the legislation. 

Mr. Chairm2m, just as you did last year, today you may hear 
from some that Congress should act on this bill only as part of a 
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so-called "comprehensive" legislation to restructure the entire elec- 
tric power industry. That's a pretty big order. You may also hear 
from others who want to use this bill as a vehicle to move highly 
controversial matters, such £t8 Federal pre-«mption of the States, 
federaUy-ordered retsdl wheeling, or mandatory utiUty breakup. I 
would urge you to reject these calls. This legislation can, and 
should, proceed on a stand-alone basis. Otherwise, we're not going 
to get it done. 

"nie Chairman. Mr. Chairman, let me ask you as an authority 
who has been working in this area for many, msmy years, what 
you're saying is that there resilly are two views. One says, don't do 
anything unless you do everything. Don't make even the reforms 
that we agree are good and necessary because we want everything 
to be handled in a comprehensive energy package. Right? 

Senator Murkowski, That is correct. 

The Chairman. The other view is held by people who, notwith- 
standing the merits of the bill, want to attach their pet project to 
the legislation. Even where there is no consensus on the issues 
they raise, they would rather have no reform than have to give up 
their issues. 

Senator Murkowski. Or they see something moving and they 
want to throw something on it that wouldn't move otherwise. 

The Chairman. I think it's important to get that on the record. 
It is one thing for people to oppose the legislation on a policy level 
or because they think it lacks necessary provisions, however, oppos- 
ing the legislation because it's not loaded with people's pet projects 
wUI simply lead to us doing nothing. 

Senator Murkowski. llie Chairman is correct. We have been 
pursuing deregulation of the electric industry on the theory that 
the industry isn't broke. We're not there to fix it, but we're there 
to make it more competitive and reduce costs, if we can. We're 
going very slow. We're going through a workshop process to develop 
legislation, as opposed to just dumping in legislation because it's a 
very complex industry. 

I would urge, therefore, that there not be a linkage to action on 
PUHCA repeal with other legislation. Furthermore, Mr. Chairman, 
pro-consumer PUHCA reform should not be held "hostage" to unac- 
ceptable proposfils. I think each should rise on its own merits. 

As you are aware, the Enei^ Committee, as I have indicated, 
is holding a comprehensive series of hearings and workshops on 
competitive change in the electric industry. Through this process, 
the Energy Committee will determine what changes, if any — £Uid I 
highlight, if any — are necessary to the utiUty laws that are jurisdic- 
tional to our own committee. The Energy Committee will continue 
this process. We will legislate if and when we are convinced that 
legislation will benefit the consumer, as will PUHCA repeal. 

In conclusion, Mr. Chairman, PUHCA is now in its 60th year. It 
was designed to cure the problems of a now long-gone. Depression- 
era industry structure. Having done its job, it's now time to retire 
PUHCA. I look forward to working with you and other Members 
of the Conmiittee when you take this matter up to the Floor. 

Let me just conclude by making a couple of points relative to the 
pros and cons and the case for PUHCA. 
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The suggeBtion and the concern has been expressed that PUHCA 
prevents mega-mergers. The argument that PUHCA prevents util- 
ity m^a-mergers which will take us back to the so-called bad old 
days when just a few utilities dominated the market is certainly 
not the case now because before a merger cem take place, both the 
FERC and Stat£ public utility commissioners must approve it. If 
they object, a merger will not occur or the regulators can require 
the utility to make changes before they approve the merger. 

Some suggest that PUHCA ensures and mandates the necessity 
of regulation and the argument, the repeal of PUHCA will allow 
multi-state utilities to invade necessary State r^ulation. They will 
be able to do something in one State emd pass those costs on to the 
consxmiers of another State. That is not true. This is not a PUHCA 
issue. This is a State regulatory issue. This can occur now, if a 
State commission is not vigilant or is unwilling to do its job for the 
hundreds of PUHCA-exempt utilities. 

This legislation fiflirmatively gives the State public utility com- 
missioners the ability to properly regulate and protect consumers. 
It gives them the access to utility books, records necessEiry to do 
the job of rulemaking, and the willingness of State public commis- 
sioners to do their job is strictly, obviously, up to them and not a 
mandate or a dictate from Congress. 

The last point is that PUHCA prevents risky utility diversiiica- 
tion. The issue has been suggested that PUHCA prevents regis- 
tered holding compfinies from diversifying outside of their service 
territory and outside of the utility business. PUHCA repeal would 
allow utilities to expEtnd and diversify £uid thereby put their cus- 
tomers at risk if the venture fails. 

The response to that, again, is that PUHCA is a restriction on 
the 13 registered electric holding companies, but not on the several 
hundred PUHCA-exempt electric utilities. State public utility com- 
missions today face this problem for the several hundred PUHCA- 
exempt electric utilities. They address this problem through the 
normal rate-making process, which this legislation enhances eind 
aids by giving State commissions expanded ao^ess to utility booka 
£md records. 

That's the case as I see it, Mr. Chairman, and I thank you for 
the opportunity to be with you today. I would be happy to respond 
to any questions, and I would encourage the Committee to move on 
this as expeditiously as possible because there is a significant need 
for it. 

The Chairman. I'm just going to ask one question. Senator, 

Is it your belief that the repeal and the modification of PUHCA, 
as we have outlined in this hilt, would help consumers and result 
in lower energy cost? 

Senator Murkowski. It would help consumers, it would provide 
more competitiveness, £md it would result ultimately in lower en- 
ergy costs and more efficiency in the industry. 

The Chairman. I think that should be, and is, everyone's goal. 
I want to thank you for your testimony. 

Senator Reed, do you have any questions or statements that you 
would like to make at this time? 
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OPENING STATEMENT OF SENATOR JACK REED 

Senator Reed. Mr. Chairman, I would just like to commend you 
for holding this hearing, and to commend Chairman Murkowski for 
his efforts in this regard. 

As Senator Murkowski pointed out, this is a 60-year-old statute 
that deserves review and analysis, which is particularly appropri- 
ate at this time as the energy industry in the United States is 
being deregulated. 

My home State of Rhode IsUind is leading the way in trying to 
deregulate its energy policy, so I look forward to working with you, 
Mr. Chairman, and the other Members on this issue. 

Thank you very much. 

The Chairman. Thank you. Senator. We have just been joined by 
Senator Dodd, who is a cosponsor of this legislation. 

Senator Dodd. 

OPENING STATEMENT OF SENATOR CHRISTOPHER J. DODD 

Senator Dodd. Thank you, Mr. Chairman. Thank you, Frank, for 
being here. Good morning. 

Senator Murkowski. Good morning. 

Senator Dodd. I will ask, Mr. Chairman, for consent to be able 
to include my prepared statement in the record. 

I want to thank you for holding this hearing. We got pretty close 
on this last year. As you know, we passed it through our Commit- 
tee unanimously — I think it was on a voice vote before the Senate, 
as I recall. Ultimately, it got bogged down in the House. 

This is absolutely essential if we're going to get more competition 
in ^e energy field. I think it protects consumers very, very well 
and gets rid of some unnecessary regulations. 

My constituents often £isk me, what are the two issues that you 
are involved in? I say, PUHCA and FEDUPHA. 

[Laughter.] 

This really throws them for a loop. 

[Laughter.] 

Senator MURKOWSKI. Ruins their whole afternoon. 

Senator DODD. You can spend all afternoon with those acronyms 
around here. 

At least, obviously, some people in the room are interested in 
this issue, lliis may be the whole universe of interest out here, by 
the way. 

The Chairman. Probably. 

[Laughter.] 

Senator Dodd. I go home and hold a town meeting to talk about 
PUHCA, and I can tell you, I actually see their eyes glaze over on 
this issue. 

[Laughter.] 

But it's critically important, obviously. In Senator Reed's State, 
Rhode Island, they have been tremendously successful on deregu- 
lating and creating real competition in the enei^ field. Massachu- 
setts, I know is working on it. We have a bill in the Connecticut 
legislature to move on this in a similar vein. 

Exciting things are happening in this area. I'm glad we can move 
on ^s and I hope we can do it fairly quickly, Mr. Chairman. 
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The Chairman. I thank you very much. Senator Murkowski, we 
thank you. 

Senator MuRKOWSKl. You're welcome. 

The Chairman. Again, it is my intent to move this legislation 
quickly, barring any unforeseen developments or new areas that 
nave not yet been pointed out, and call for a markup fmd move to 
the Floor. 

Senator MURKOWSKI. Thank you very much, Mr. Chairman. 

The Chairman. Thank you, Senator. 

Senator MURKOWSKI. I wi^ you all a good day. Thank you very 
much, gentlemen. 

The Chairman. We will now ceiII our second panel: Isaac Hunt, 
Commissioner of the U.S. Securities and Exchange Commission; 
Susan Tomasky, General Counsel of the Federal Energy Regulatory 
Commission; Robert Gee, Commissioner, PubUc Utility Commission 
of Texas. 

Good morning. It's good to see you all. Commissioner Hunt, it's 
always great to see you. 

Mr. Hunt. It's nice to see you. Senator. 

The Chairman. We look forward to your testimony. 

OPENING STATEMENT OF ISAAC C. HUNT, JR., COMMISSIONER 
U.S. SECURITIES AND EXCHANGE COMMISSION ^ 

Mr. Hunt, Chairmem lyAmato, Members of the Committee;^ood 
momii^. I am CoRunissioner Isaac Hunt of the U.S. Securities and 
Exchange Commission. I appreciate ven^ much the opportunity to 
testify before you this morning on behalf of the SEC regarding Sen- 
ate Bill 621, which would repeal the Public Utility Holding Com- 
p£my Act of 1935, and replace it with a less pervasive flramework 
for regulation of public utiHty holding compEmies. The legislation is 
designed to eliminate duplicative and overly burdensome regulation 
imposed on holding companies registered under the 1936 Act, while 
preserving important consumer protections reflected in certain pro- 
visions of that Act. The SEC shares the concerns that the bill ad- 
dresses and strongly supports the goals that it seeks to achieve. 

In 1935, Congress enacted the Public UtiUty Holding Company 
Act to correct the abusive, harmful practices that had become com- 
mon among public utility holding companies in the United States 
during the early part of the century. By owning controlling inter- 
ests in utility companies around the country, piibhc utility nolding 
companies were able to frustrate the efforts of the State regulators. 
These compemies also harmed investors and energy consumers by 
inadequately disclosing their financial positions, engaging in un- 
sound accounting practices, issuing excessive debt, £uid engaging in 
transactions detrimental to their utility subsidiaries. 

The tools of Government were inadequate in 1935 to deal with 
abuses by pubUc utility holding companies. State utility regulation 
at that time was in its infimcy and its growth was hindered by ju- 
dicial interpretations limiting its ability to regulate electric and gas 
utilities to respond to these abuses. 

In the Public Utihty Holding Company Act of 1935, Congress 
carefully crafted a comprehensive statute, effectively dismantling 
a large portion of the utihty holding companies then in existence. 
Holding companies which did not fit with^ several narrow exemp- 
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tive criteria were required to register with the SEC and submit 
financial activities and other business transactions to prior SEC re- 
view. Acquisitions of utility securities and assets were often subject 
to scrutiny under the standards of that statute. 

In the years that have passed since the 1935 Act w£is enacted, 
the holding company landscape has changed dramatically. In the 
summer of 1994, therefore, in light of regulatory and other changes 
talui^ place within the utility industry, Chairman Arthur Levitt 
directed the SEC stfifT, under the guidance of then-Conunissioner 
Richard Roberts, to undertake a comprehensive study of the 1935 
Act. "Hie purpose of the study was to determine the aspects of regu- 
lation under the statute which were still needed and those that 
should be revised or eliminated. 

The Commission solicited the views of all interested parties and 
received back thousands of pages of comments from the utility in- 
dustry, consumer groups, trade associations, investment banks, rat- 
ing Eigencies, and economists, as well as local. State, and Federal 
regulators. 

The study culminated in a June 1995 report of the SEC staff. 
That report notes that nxunerous developments in State and Fed- 
eral regulation and in energy technology support changii^ signifi- 
cantly the way utility holding compemies are regulated. The report 
concluded that the 1935 Act had accomplished its basic purpose 
emd that many of its provisions now only dupUcate other State or 
Federal regulation or Eire no longer necessary to prevent recurrence 
of past abuses. 

On the basis of the staff report, the SEC recommended that Con- 
gress consider three legislative options. The SEC's preferred option 
is a conditional repeal of the 1935 Act. Under that option, Coi^^ss 
would repeal the 1935 Act, but at the same time provide authority 
relating to affiliate transactions, audits, and access to books and 
records to State regulators and to the Federal Energy Regulatory 
Commission. 

Senate Bill 621, like its predecessor, S. 1317, incorporates the 
key elements of the Commission's recommendations regarding the 
future regulation of pubhc utility holding companies. 

We believe the bill's protections for consumers could be enhanced 
if it were amended to provide the FERC with broader authority 
over transactions among affiliated companies and registered hold- 
ing company systems. In our view, the potential exists, absent this 
type of Federeu oversight, for subsidization of non-utility activities 
at tiie expense of the utility customers. As a result of this, the SEC 
recommends that the FERC have discretion to regulate afFihate 
transactions to whatever extent necessary to prevent this potential 
abuse, including in appropriate cases the jurisdiction to require 
prior approvEiI and review of affiUate contracts. 

The SEC believes that Senate Bill 621 represents much needed 
reform. The bill makes significant progress toward the goal of re- 
ducing unnecessary regulatory burdens on registered holding com- 
panies and, at the same time, it preserves those parts of the 1935 
Act that are still needed to protect consumers from harm. 

Mr. Chairman, the Commission strongly supports the enactment 
of this bill. I will be pleased to answer your questions. 

Thank you. 
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The Chairman. Thank you very much, Mr. Commissioner. 
The General Counsel for the Federal Energy R^fulatory Commis- 
sion, FERC, Susan Tomasky. 
Susan, thank you. 

OPENING STATEMENT OF SUSAN TOMASKY 

GENERAL COUNSEL 

FEDERAL ENERGY REGULATORY COMMISSION 

Ms. Tomasky. Thank you, Mr. Chairman. 

Mr. Chairman and Members of the Committee, it's a pleasure to 
be here this morning to discuss S. 621, the Public Utility Holding 
Company Act of 1997. 

Under current law, there are two major Federal statutes iifFect- 
ing electric utilities — the Holding Company Act, which is adminis- 
tered by tile U.S. Securities and Exchange Commission, and the 
Federal Power Act, which Is administered by our agency, the Fed- 
ereil Energy Regulatory Commission. Both were enacted as part of 
the same legislation in 1935, to curb widespread financial abuses 
which hEirmed electric utility investors and electricity consimiers. 
While there is overlap in the matters addressed by these Acts, they 
each have different public interest objectives. The areas of overlap 
are thoroughly described in testimony submitted last year to this 
Committee by the Chair of the FERC, Elizabeth Moler, and I won't 
repeat that here. 

Last year, in her testimony. Chair Moler did indicate that the 
FERC would defer to the expertise of the SEC as to whether the 
Holding Company Act should be repealed. The SEC's substantial 
review of the ongoing need for the Act, which is described in the 
SEC's June 1995 report, led that agency to ask Congress to condi- 
tionally repeal the Act and enact certain rate-payer safeguards in 
its place. We agree with the fundfmientEil premise of tne SEC's 
report, that is, that rate regulation at the Federal and State level 
has become the primary means of ensuring rate-payer protection 
against potential abuse of monopoly power by utilities that are part 
of holding compemy systems. 

This is a time of enormous change for the electric utility indus- 
try. It is entirely appropriate for Congress to now reexamine the 
Holding Company Act and to eliminate unnecessary restrictions on 
corporate activity. 

At the same time, as utilities diversify and enter competitive 
businesses, the need to protect adequately against affiliate abuse 
becomes all the more significant. Rate-payers need to be protected 
against unfair chaises for goods and services provided to utilities 
by their unregulated affiliates. Proper cost allocation is £dso essen- 
tial, both to ensure that rate-payers do not bear the costs of non- 
utility business activity and to ensure that utilities do not enjoy an 
unfair advantage in the competitive m£irket8 by virtue of improper 
rate-payer subsidies. 

We believe that the Holding Company Act can be repealed with- 
out jeopeirdizing consumer protection, so long as certain issues are 
adequately addressed. 

Mr. Chairmem, since the hearing on this matter you held last 
year, your staff has worked cooperatively with staff of the FERC 
to fashion provisions which address those specific concerns we had 
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with the legislation as introduced. That effort was very productive 
from our perspective, and has resulted in suggested chaises which 
were incorporated into the Committee-reported bill last year and 
that are fully reflected in S. 621, the bill before the Committee 
today. 

We believe that the provisions of S. 621, providing the FERC ac- 
cess to books and records, are sufficient to ensure that we can do 
our job as regulators. Among the modifications to last year's bill 
are provisions which ensure that the FERC has access to books and 
records with respect to all public utility holding companies. These 
modifications are central to our conclusion that rate-payers can 
continue to be protected if the Holding Company Act is repeftled. 

We also believe that other provisions have oeen properly clarified 
to Eiddress our previous concerns. We have no objection to the re- 
quirement under Section 7 that we exempt certain holding compa- 
nies from the books and records requirement. We defer to the State 
commissions on the adequacy of the provision, assuring them ac- 
cess to books £md records of holding companies and their afGliates. 

On this basis, we believe that if Congress follows the SEC's rec- 
ommendation to repeal the Holding Company Act, S. 621 is the 
most appropriate vehicle for doing so without impairing rate-payer 
protection. 

I thank you for your attention and I would be happy to answer 
your questions. 

The Chairman. Thank you very much. 

Mr. Gee is the Commissioner of public utilities of the Great State 
of Texas, and he's testiiying on behalf of the National Association 
of Regulatop' Utility Commissioners. 

Mr. Gee, it's good to see you again. 

OPENING STATEMENT OF ROBERT W. GEE 

COMMISSIONER, FUBUC iniLITV COMMISSION OF TEXAS 

ON BEHALF OF THE NATIONAL ASSOCIATION OF 

REGULATORY UnLITY COMMISSIONERS 

Mr. Gee. Thank you, Mr. Chairman, Members of the Committee. 
I appreciate the opportunity to appear before you today once again 
to testify on PUHCA reform. My name is Robert Gee. I am a Com- 
missioner from the Public Utility Commission of Texas. I also chair 
the Electricity Committee of the National Association of Regulatory 
Utility Commissioners, commonly known as NARUC. 

Our association represents the State officials of the 50 States 
who are charged with the duty of regulating retail rates and serv- 
ices of electric and gas utilities. 

The June 1995 report of the Securities £tnd Exchange Commis- 
sion, which we heeird from previously, recommended "conditional 
repeiil" of PUHCA, and recognizes the importance of States' over- 
sight of these types of utility systems. While the SEC's l^islative 
recommendations are certainly consistent with many suggestions 
made by the NARUC, the scope of the SEC recommendations are 
not. The NARUC favors changes to PUHCA only if made in <xm- 
junction with comprehensive revisions to the Federal Power Act 
that enhance State restructuring activities. 

The NARUC appreciates, Mr. Chairman, your efforts to affirm 
the importance of State oversight of multi-state utility holding com- 
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panies. Our association believes that S. 621 moves in a positive di- 
rection toward rationalizing regulatory oversight in an increasingly 
competitive market. Important^, however, the competitive market 
needs to function fairly and enectively before repealing the 1935 
Act, so that no market pEirticipant is provided an unfair competi- 
tive advantEige by virtue of its corporate structure. 

Our State's primary concerns with regard to any PUHCA reform 
include the following: ensuring that the authority of the States to 
regulate utility holding companies is not pre-empted or restricted; 
estabhshing a transition period which would provide States with 
the time necessary to obtain requisite authorities to oversee utility 
holding companies; clarifying State authority over affiliate trans- 
actions of multi-state holding companies, induding sdso non-power 
transactions between affiliates; providii^ for an unequivocal State 
right of access to all books and records, wherever located, for the 
effective discharge of State oversight responsibilities; and authoriz- 
ing the FERC and States to audit and investigate companies in a 
registered holding company system. 

Our association is very concerned about the recent trend tow£ird 
mergers and believes that any legislation must rect^nize that regu- 
lation should be reduced only as competition becomes effective at 
preventing monopoly abuses and fdlowing pro-competitive change 
euid availability of customer choice. Accordii^ly, the NARUC sup- 
ports the establishment of a mechanism which would maintain the 
effective State and Federal regulation agziinst abusive holding com- 
pany practices that could place undue market power in the nands 
of multi-state holding companies £md could hann the development 
of competition. 

While the NARUC believes PUHCA reform legislation should not 
pass separately from legislation to amend the Federal electric util- 
ity laws in other respects, the association would be remiss not to 
st^gest ways to further improve S. 621, should it ultimately pro- 
ceed to a Committee vote. S. 621 helps to ensure the States* ability 
to access multi-state holding company books £md records, to audit 
multi-state holding companies, and regulate affiliate transactions 
within a holding company system. 

The NARUC commends the Chairman for including in this year's 
bill provisions added into last year's bill by the Committee that ad- 
dressed the enforcement of books and records accessibility, which 
are similar to the approaches contained in the Energy Policy Act 
of 1992 and the Telecommunications Act of 1996. Because the rel- 
evant provisions of both those Acts, however, would be repealed if 
S. 621 were enacted in its current form, such em enforcement provi- 
sion should be clarified to ensure the continued right of State com- 
missions to obtain access to books and records of exempt wholesale 
generators and exempt telecommunications companies. 

Prior to the adoption of S. 621 by this Committee, the NARUC 
also requests clarification of the exemption provisions. It would be 
extremely helpful if the authority given to the FERC to terminate 
a grandfathered utility exemption under the 1935 Act were revised 
in order to ensure that all utility holding companies are subject to 
similar regulatory treatment regardless of corporate form. Also, the 
NARUC would support clarifying that the FERC's authority to ex- 
empt any person or transaction does not translate into an abihty 
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to exempt utility companies from State regulation under this legis- 
lation, including the ability to obtain access to books and records. 

While the NARUC appreciates the Committee's response to our 
concerns during last year's debate by changing the efTective date 
from 12 to 18 months, in our view, a transition period of 2 years, 
at a minimum, would be more appropriate to enable State commis- 
sions to acquire such enabling authorities necessary for meaningiul 
oversight of registered holding companies. 

For instance, in my State of Texas, as well as other States, the 
legislature meets just once every 2 years. In fact 

The Chairman. That's a good policy. 

[Laiighter.] 

Mr. Gee. We believe so, yes, sir. 

The Chairman. As a matter of fact, we ought to tiy that in a na- 
tional referendum. It would probably pass overwhelnungly. 

Maybe even for Congress. 

[Laughter.] 

Senator DODD. They would suggest we never meet. 

[Lau^ter.] 

The Chairman. The Texas legislature meets for only 150 days, 
is that right? 

Mr. Gee. That's correct, sir. About 5 months every 2 years. 

Senator Gramm. That's just too long. 

The Chairman. Yes. 

[Laughter.] 

Then they go out. 

Mr. Gee. Unless there's a special session called by the Governor. 

The Chairman. That's not bad. Go ahead. 

Mr. Gee. In fact, our l^slature 

The Chairman. At least we got some productive suggestions out 
of tills hearing. 

[Laughter.] 

Mr. Gee. This wasn't necessarily the focus of my presentation. 

[Laughter.] 

But rm glad to provide helpful advice in any respect. 

[Laiwhter.] 

Our legislature is meeting this year. When tiie Texas legislature 
meets, it traditionfilly does so, as I indicated, for just 5 months at 
the beginning of every other year. Therefore, if PUHCA repeal were 
enacted into law this year, my public utility commission would 
necKl to assess whether it required additional multi-state utility 
oversight authority and, if so, would need an opportunity to seek 
such authority from our legislature. However, because our commis- 
sion would be unable to secure such authority until 1999, during 
such time we could be at risk of being without adequate safeguards 
to protect consumers from cross-subsidization risks and diversifica- 
tion abuses. Further, in other jurisdictions, registered holding com- 
panies could be free to restructure or to diversify into other hues 
of businesses, conceivably absent einy State or Federal oversight. 

As we continue to advance and move towEuxl a more competitive 
electric market, Mr. Chairman, PUHCA may indeed become less 
relevant. However, in the absence (^ a truly competitive market, 
we must carefully assess what safeguards are necessary to protect 
consumers from potential abusive practices by holding companies. 
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We must also evaluate whether such changes are consistent with 
the pro-competitive clianges in the electric market and do not dis- 
courage greater competition in the marketplace. For these re£usons, 
the NARUC believes reform of PUHCA must be considered in con- 
junction with those changes to the Federal Power Act that support 
State and FERC efforts to provide utility consumers with options 
in emei^ng competitive markets. 

That completes my remarks, Mr. Chairman. I thank you. 

The Chairman. Thank you, Mr. Gee. 

Let me say that we will continue to work with you. While it is 
my intent to schedule a markup sooner rather than later, we want 
to address your concerns since we want the State regulators to 
have the ability, particularly in the area of cross-subsidization, to 
monitor companies and set rates. 

We have been working together and have come a long way, so 
if you have any additional concerns, I would hope that we could 
have our staffs meet to work them out. 

Mr. Gee. Thank you, Mr. ChairmEtn. We look forward to working 
with you and your staff. 

The Chairman. Senator Bryan. 

OPENING STATEMENT OF SENATOR RICHARD H. BRYAN 

Senator Bryan. Thank you very much, Mr. Chairman. Is this an 
appropriate time for me to make a brief opening statement? 

The Chairman. Yes. 

Senator Bryan. I thank the Chair. Mr. Chairman, as you know, 
I opposed this legislation during the last session of Congress and 
I would expect to oppose it in this session as well. My opposition 
to the legislation which would repeal PUHCA is not £m endorse- 
ment of the current Act. Cleiu-ly, PUHCA, as currently constituted, 
is not the most effective way to accomplish the goals of regulating 
the industry. 

I can understand the SEC's unhappiness with its duty to enforce 
Eind administer PUHCA, and I can also understand the anxious- 
ness to be freed from its regulatory burden by those utilities that 
are currently regulated by PUHCA. Unfortunately, however, in my 
judgment, even with the shortcomings of PUHCA, we are at this 
point better with PUHCA than without it. 

I favor, as Mr. Gee indicates, a PUHCA that is part of an overall 
deregulation piece of legislation, so that we do not have the stand- 
alone PUHCA repeal as is currently proposed in this legislation. 

My primary interest in the current discussions of electricity re- 
structuring is to protect the consumer. It seems to me, quite sim- 
ply, there are two options. One option is the current practice, which 
is regulated monopoly. The other is true competition. In my judg- 
ment, the legislation beii^ considered today accomplishes neither. 
In essence, it creates the potential for unregulated monopolies, per- 
haps the worst situation from the consumer point of view. 

I have great confidence in the utility regulators in my own State 
to regulate intra-state operations, but I see no way in which they 
can effectively regulate inter-state Etnd, indeed, even intemation^ 
activities with the kind of holding companies that are currently 
regulated by PUHCA. 
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I'm afraid the legislation we are considering today is a case of 
putting the cart before the horse. As imperfect and out-of-date as 
PUHCA may be, it simply does not appear prudent to allow these 
large holding companies to be free from regulation, in effect, en- 
couraging both the diversification into other industries and further 
consolidation of the electricity industry, before we have some etssiu-- 
ance that competition has been achieved. 

I would acknowledge that much has changed in the electricity 
industry since the enactment of PUHCA in 1935, but there are still 
some things which have not. The unregulated monopolies' capabil- 
ity of abusing consumers is something that we still see. I would 
urge the Committee to act very cautiously before moving forward 
with this legislation. 

Mr. Chairman, if I may, I mi^ht note that Senator Bumpers, who 
is now the Ranking Member of the Senate Enei^ Committee, hets 
written a letter expressing his views on this legislation. I would 
ask unanimous consent that his letter be made a part of the record. 

The Chairman. So ordered. 

Senator Bryan. I thank the Chair and would simply point out 
that he also raises some of the concerns which I have just raised. 
He points out the fact that practic^^lly every organization repre- 
senting consumers, including the Consumer Federation of America, 
the Natlonfil Association of State Utility Consumer Advocates, the 
AmericEin Public Power Association, the National Rural Electric 
Cooperative Association, as well as the National Association of R^- 
ulatory Utility Commissioners, opposes the pass^e of stand-Eilone 
PUHCA repeal. 

I tlumk you for making that letter a part of the record and for 
the opportunity to express my views. 

The Chairman. Thank you. Senator. 

Senator Gramm. 

OPENING STATEMENT OF SENATOR PHIL GRAMM 

Senator Gramm. Thank you, Mr. Chairman. Let me first say that 
the Public Utility Holding Company Act is the only part of the de- 
regulation puzzle that's under the jurisdiction of this Committee. 
I beUeve the generation of electric power is not now, nor has it ever 
been, a natural monopoly. The benefits to the American consumer 
of major deregulatory efforts undertaken in the last 30 years have 
been huge. We need to get on with deregulating electric power gen- 
eration, and I think the only way this Committee can contribute to 
it is to report a dramatic change in the one piece of the regulatory 
structure that comes under our jurisdiction. 

I think, obviously, there's a lot of work to be done in coming up 
with a final vehicle to deregulate retail purchases of electricity. We 
have to deal with the historic sunk costs of the industry, costs that 
were incurred and stranded during a period in which tiie Federal 
Government regulated the process and encouraged certain types of 
investments. 

Within those constraints of coming up with an effective vehicle 
to deal with streinded costs, I believe that we need to move ahead 
with deregulating electric power generation, fdlowing the consumer 
to make fundamental choices about buying electricity. 



ihvGoogle 



14 

I know, Mr. Chairman, there have been a lot of estimates about 
what the savings would be with fUll-blown deregulation of electric 
power generation. Obviously, any time you're talking about the im- 
pact of dramatic change, it's hard to msike estimates, but when we 
look at the result of deregulation on everything from telecommuni- 
cations to airlines to railroads, the results have been very uniform 
and have basically produced tremendous benefits for the economy, 
improvements in the competitiveness of the economy as a whole, 
and benefits to the consumer. 

Now, obviously, in order to support the repeal of PUHCA, you 
don't have to support full-blown deregulation. I happen to support 
it. But the point is that this is an important part of it and is the 
only part that we csin contribute in terms of beginning this debate. 

I'm ready to see the debate begin. I'm ready to move ahead. I'm 
working with Congressman BUley on a bill to try to define a time- 
table and regimentation for full-blown deregulation, trying to come 
up with a methodology whereby the FERC can oversee the deci- 
sions by the States in nefiling with stranded costs. 

I see this, Mr. Chairman, as a m^or step forward and, again, I'm 
sure there are various Members of the Committee who would sup- 
port your bill that don't support the end-point that I do, enlighten- 
ment not being equally distributed. But, in any case, I thit^ this 
is a step in the right direction and I'm for it. 

The Chairman. Thank you. Senator. 

Senator Moseley-Braun. 

OPENING STATEMENT OF SENATOR CAROL MOSELEY-BRAUN 

Senator Moseley-Braun. Thank you very much, Mr. Chairman. 
This debate reminds me more than moat of that familiar old ex- 
pression that those who foiget the lessons of history are doomed to 
repeat them. 

There is no small amount of irony in the fact that PUHCA came 
about because of the actions of an Ulinoisan, Samuel Insole, who 
at the turn of the century bought up most of t^e utilities in the 
coimtiy Emd robbed and pillaged the consumers. Because of his ac- 
tions. Congress moved in the direction of creating this 

Senator Gramm. He went broke. 

[Laughter.] 

Senator Moseley-Braun. Yes, but he had stolen a lot of money. 

Senator Gramm. We p2tssed this bill to bail him out. 

Senator Moseley-Braun. He made $60 billion first. In today's 
dolleu's, it would have been $60 billion. 

Even though Illinois, right now, does not have but one utility 
that's affected by PUHCA, it will become much more relevant after 
a merger that's pending. Presently, there are no investor-owned 
utilides in Illinois that are registered under this statute. 

Because the history of PUHCA is so compelling, in my opinion, 
it seems to me that we should not rush to judgment on the repeal 
without knowing what the impeicts are. There are still some impor- 
tant public policy concerns that I believe have to be considered nrst 
if we're not going to put the cart before the horse. We need to be 
sure before we move forward that our actions will not cause unfore- 
seen problems for consumers. We also need to know how PUHCA 
repeal fits into the electric utility reform, generally. 
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As Senator Gramm pointed out, this is only one part of a large 
set of public policy issues pending before us regarding the deregu- 
lation of this industry. I think we have a lot of issues, contentious 
issues, that we need to address or at least to have an answer about 
first, including the streinded costs on existing infrastructure, should 
competition be immediate or phased in, will the large industries 
enter the market ahead of the residences? There are many ques- 
tions we have to address that are within the context of electricity 
deregulation. 

This Committee has very little enei^ policy before it except for 
this, which is one issue where we do have an impact. I believe that 
we do have to move in the direction of reform. In my home State 
right now, at the State l^slative level, they are addressing electric 
utility reform. 

At the same time, I do not t>elieve we should undertake to make 
policy in this area without having a sense or a report or some han- 
dle on what the impacts will be on those who should be oiu* first 
concern, the utility users, the consumers, the people who rely on 
our ju(^ment in tms important area. 

I oppose this legislation, as I did last year. I hope, as we struggle 
with the whole question of restructuring this industry, that we get 
a better sense of what the impacts are before we move to wholesale 
repeal. 

Thank you. 

The Chairman. Thank you, Senator. 

Senator Allard. 

OPENING COMMENTS OF SENATOR WAYNE ALLARD 

Senator Allard. Mr. Chairman, I ask unanimous consent to put 
my prepared statement in the record. 

I would note that I'm a cosponsor of this bill. The reason I'm co- 
sponsoring is because I think it's one area where we can eliminate 
duplicative and burdensome regulations, while still protecting the 
rate-payer and the consumer. I think it's a common sense piece d 
legislation. I hope we can move it forward out of this Committee. 

I know there are some side issues related to this, but my concern 
is that we streamline the process so that we don't have too many 
agencies overseeing a lot of the energy companies and, at the same 
time, will still be able to protect the consumer. 

I think it's a good piece of legislation and I hope we can get it 
out of Committee, Mr. Chairman. 

The Chairman. Thank you. Senator. 

We will now open it up to questions of the panel. 

Senator Dodd. 

Senator DoDD. Thank you, Mr. Chairman. 

I appreciate the comments of my two colleagues on this side, 
Senator Bryan and Senator Carol Moseley-Braun. I misspoke ear- 
lier when I said it passed the Committee unanimously. Obviously, 
we had a voice vote and both Senators expressed their opposition 
at that time. I would just retort to both of my coUefigues here. 

My friend from Illinois points out history, emd history is impor- 
tant. In 1935, when PUHCA was created, it was done so because 
there were abuses within these holding companies that were estab- 
lished and, of course, because they were abusing rate-payers. To 
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deal with this problem, it was decided to give regulatory authority 
over these issues to this new agency c£illed the SEC. The SEC was 
the only agency around that could handle this because it was secu- 
rities fraud matters that were basically the source of the issue. 

To the SEC's credit, for over a decade, they have taken the posi- 
tion that now with the establishment of the FERC, among other 
things, it no longer makes a whole lot of sense to have the jurisdic- 
tion within the Securities and Exchange Commission as a way of 
dealing with the issues. 

I quoted last year, Mr. Chairman, a quote from the SEC's Divi- 
sion of Investment Management, which very concisely summarized, 
I think, the importance of repealing the outdated statute. 

It stated: 

The regulatory system established by the Holding Company Act was not intended 
ta reach the production and sale of gas and electricity. Congress vested the Fed- 
eral Power Commission, now the Federal Energy Regulatory Commission, with ju- 
risdiction over these operations at the Federal level, and in Section 21 of the Act 
preserved the right of State regulators to exercise authority over utihties. Theae 
Federal and State rate-making authoritieB, not the SEC, most directly protect con- 
sumer interests. 

That's why we ought to change this. That's a pretty clear state- 
ment of what the point is. 

My colleague from Texas has made the point on how consiuners 
have benefited, in no sm£tll measure, £i8 a result of some of the de- 
regulation efforts. I pointed out before he arrived that the State of 
R^>de Island — Jack Reed has left — but they have seen a real re- 
duction in rates as a result of the competition in this area. So I feel 
as thoi^h, as the Chairman and others know, this change is long 
overdue and really necessary. 

I would Fmally quote firom the 1995 SEC report. In there, it says: 

As the SEC has long recognized, the current regulatory system imposes signifi- 
cant costs in direct admiiustrative charges and foregone economies of scale that 
cannot be justified in terms of benefits to utifity investors. Acting under authority 
in the Securities Act of 1933 and the Securities Exchange Act of 1934, the SEC has 
over the past six decades created a comprehensive system of investor protection that 
obviates the need for many of the specialized provisions of the Holding Company 
Act. 

Again, I think that makes clear that reform is really essential, 
in our view, and this is the one piece we have. I'm not coniident 
we're necessarily going to get a comprehensive piece of legislation 
passed on this issue. It's very, very complicated. But for us to go 
another year, another Congress, without moving, I think would be 
wrong. 

I just have one question, Mr. Chairman. It has to do with the ju- 
risdiction over affiliate transactions. 

Ms. Tomasky, you will note Commissioner Hunt in his testimony 
repeated the SEC's recommendation that the FERC have discretion 
to exercise jurisdiction over these transactions, including the prior 
review. 

Chair Elizabeth Moler wrote last year that under S. 621, the 
Commission has sufficient authority under the Federal Power Act 
to preclude public utilities £md natural gas companies from charg- 
ing consumers for imprudently incurred costs and for costs of goods 
and services that £ire obtained from an affiliate at £in above-market 
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price. Accordingly, the SEC recommendation was not included in 
the biU. 

I just wondered if Chair Moler holds the same position this year 
as she did the previous year. 

Mb. Tomasky. Yes, she does. Senator. The essential difference, I 
think, between what the SEC has suggested we could do and what 
we currently do really has to do with the issue of prior approval. 

In our view, we treat the issue of the pass-through of costs as 
essentially a rate-making function. Utilities come to us. We set the 
rates. We figure out what they're trying to include in the rates Eind 
if we think it's improper, we say they c£ui't charge it. We think that 
is a sufficient way to deal with afFiJIate issues, so long as we have 
access to the documentation necessary in order to do it. 

We have never been inclined to do prior review of affiliate trans- 
actions. We have actually been eisked from time to time for utilities 
to provide those kinds of assuramces. Our tradition is really one of 
setting rates on the basis of actual costs. We don't think we have 
anything special to add in terms of the business decision pertaining 
to whether or not a particular transaction is appropriate, and we 
think the right way to deal with cost allocation and overcharge is- 
sues is through the rate-making function with adequate books and 
records. 

Senator DODD. I see the yellow light is on, but, Mr. Hunt, what 
if we were to include some report language here, and perl^ps in 
a broader sense as well? I understand the PERC is uneasy about 
putting explicit authority here. The implications may be that, in 
the absence of other provisions, havii^ made note of it here, it 
might question the authority of the FERC in other ftreas. 

I think that's a very legitimate point. I appreciate your concern 
and the SEC's concern, although I am satisfied that the FERC be- 
lieves it hfis this authority. I hear no one questioning that, but 
maybe, Mr. Chairman, we might include some lemguage to make 
clear that the Committee certainly agrees with the FERC that they 
have the implicit authority in this area, and that specific language 
in this area may not be necessary. Fll wait for the expert advice 
on that. 

Mr. Hunt, may that be satisfactory in your view? 

Mr. Hunt. I think we would defer to the FERC's expertise. Sen- 
ator Dodd. We think it was appropriate to include authority for 
prior affiliate transaction and review on the part of the FERC. If 
the FERC thinks it can do its job, as it has done its job in the past, 
we would defer to their expertise, and including language in the re- 
port would be fine with us. 

Senator Dodd. Thank you very much. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. 

Senator Gramm. 

Senator Gramm. Mr. Gee, I came in at the tail-end of your com- 
ments. Give me a burst transmission on what your concerns are on 
this issue, from the point of view of the States. 

Mr. Gee. Senator Gramm, the NARUC is recommending that 
there be changes to the Federal Power Act and to PUHCA. In fact, 
much of what is contained in S. 621, we have expressed to Senator 
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D'Amato we favor, that in fact we believe that PUHCA does have 
provisions that are outdated and need to be modernized. 

We do believe, however, because of the spate of utility mergers 
and acquisitions that have occurred since we first began discussing 
PUHCA repeal, which has been for over 3 years now, at least, 3 
or 4 years since I've been involved in this issue, that the market 
structure of the utility industry has changed quite dramatically to- 
ward larger and larger compeinies. That could pose a real problem 
with respect to any individual State having the abiUty to monitor 
adequately utility affiliate transactions, operating company acquisi- 
tions, and the like. 

We believe we need to modernize the Federal Power Act to make 
clear that it is the States that have the authority to go to customer 
choice to provide for full retail access, to choose from competing 
suppliers. That's a question which is still uncertain right now as 
a matter of law and quite unsettled. 

The NARUC believes it is appropriate for Congress to confirm 
that the States can move forward and give their customers that 
abihty to choose between competing suppHers at the retail level. 
Once Congress makes that confirmation, we think States will begin 
to move in that direction. We believe that many States already are 
moving in that direction. 

In fact, ultimately, when you have so many States moving to pro- 
vide customer choice, many of the concerns that we're talki^ about 
today with respect to maintaining customer safeguards may not be 
necessary, quite frankly, because once people can make a choice 
among competing suppliers, the concerns about diversification, the 
concerns about affiliate transactions simply are minimized. 

We believe there is a relationship certainly between moving to- 
ward providing greater competition and minimization of regulation, 
deregulation, if you will, of generation, giving customers the oppor- 
tunity to choose amoi^ competing suppliers in retail markets, and 
the maintaining of restrictions of safeguards against affiliate deal- 
ings and multi-state transactions. 

We would prefer that Congress take this matter up in its totality, 
that they are cognizant of the concern that everything not be held 
up because of the inability to reach a consensus on the broader pro- 
visions which people are talking about today in terms of compre- 
hensive reform. 

The NARUC has a position which we believe represents modest 
but significant changes to the Federal Power Act that we believe 
should be considered in conjunction with PUHCA repeal or reform. 

The Chairman. Senator Bryan. 

Senator BRYAN. Thank you very much. Mr. Gee, I enjoyed the 
colloquy that you and Senator Gramm just had. I take it it's not 
the position of the NARUC to argue for the status quo, that that's 
not the ultimate from your point of view. 

Mr. Gee. That's correct, Senator. 

Senator Bryan. As I understood your testimony, there is a dy- 
namic change that's occurring in the marketplace. It's profound, 
something that we've never seen out there before. As a result of 
that, there is a great deal more action with respect to metiers and 
acquisitions than ever before, at least in recent history. 
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Would that be your experience in Texas and that of your fellow 
commissioners? 

Mr. Gee. Yes, Senator. It's true in Texas, and in other States as 
well. 

Senator BRYAN. So your counsel to us on behalf of the National 
Association is we ought not to do this as a stand-alone, isolated 
piece, but that it should be done as part of a comprehensive reform 
in which the States have the power to make sure that, in point of 
fact, there are no abuses. 

You have gone so far as to say that you think if true competition 
exists, some of the restraints, regulations that currently exist with 
respect to diversification of sifEiliates, Eire probably unnecessary, if 
I understemd the thrust of your testimony. 

Mr. Gee. That's my personal opinion, yes, Senator. 

Senator Bryan. I take it that s the view taken by the National 
Association as well. 

Mr. Gee. The National Association believes that the emergence 
of competition should be coordinated with the continuation of these 
oversight restraints on multi-state utility holding companies, and 
that ^ere could be a need to revisit these once States have deter- 
mined that their mstrkets are competitive, sufficiently competitive 
so as to obviate the need for these continued restraints. Yes, sir. 

Senator BRYAN. I think that's the point I'm trying to make, my 
difference with my colleagues. I agree that if you have a true com- 
petitive model out there where consumers do have a choice, that 
that's better than the current system. The question is, will you 
have a true competitive model? If you do not, you have the poten- 
tial for abuse without the power to regulate and to prevent that. 

I take it that's in essence what the National Association is saying 
as well. 

Mr. Gee. That's our concern, yes. Senator. 

Senator Bryan. Is there any other concern with respect to any 
Federfil pre-emption? You have made a strong argument on behalf 
of the ability of States to regulate. My own background is from a 
State perspective. I happen to share that bias. 

What concerns, if any, should we focus on in terms of any poten- 
tial pre-emption that this legislation could create in terms of the 
States to do precisely what you're suggesting ought to occur? 

Mr. Gee. Thank you. Senator. In my testimony, I indicate that 
there is a concern about language in the bill that allows the FERC 
to grant exemptions to a utility from the provisions of the bill. 

Our concern is that, for example, if they were to grant an ex- 
emption with respect to the bool^ and records authority that they 
would otherwise assert, it might bleed into the State's ability to 
maintain a books and records requirement. We want to be assured 
that if the FERC were to grant an exemption, for example, on the 
books and records oversight, that it certainly not pre-empt States 
from requiring a books and records oversight. 

The Chairman. Mr. Gee, £is I recall, we have worked on this 
point already. If necessary, we will sit down with the Republican, 
Democratic, and FERC counsel this afternoon to ensure that the 
language is unequivocally clear that the States will not be pre- 
empted from their right to inspect the books and records. 
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Now, if we haven't yet had an agreement on the provision, that's 
simply because we haven't had the lawyers together in a room for 
3 or 4 hours to work out definitive lemguage. 

So let's get together; if there is a ques^on as to whether or not 
the language is specific enough, it should be taken care of. I am 
a little bit distressed to hear that at this point, after 2 years, this 
is still an open question because I thought that the bill gusu'Euitees 
the States' rights to inspection. 

I remember when I was a local town official, a certain water com- 
pany would charge off the costs of its operation to its other sub- 
sidiaries. It was extremely frustrating, because I couldn't get our 
public service commission to look at the cost charge offs in terms 
of cross-subsidization. 

It's interesting that now the guy has become — oh, well, I won't 
even go into that. 

[Laughter.] 

It is incredible, how the rich and powerful can say one thing and 
do another. They even buy newspapers and say it. 

The company ripped off everybody by charging all service charges 
to different subsidiaries £ind at the same time using employees, 
officers, and company resources to subsidize subsidiary operations. 
Cross-subsidization as well as unfair cost pass-throughs like these 
are what my colleagues are concerned about. So am I. 

We will see to it that these abuses cannot happen. If you have 
some time, and you have some people here, when we get finished 
with this hearing, let's sit down and see to it that that question is 
addressed. 

I know Senator Granun shares that feeling, that we must ensure 
that the States have the authority they need. The intent of the leg- 
islation is for the States to have that authority to look at all books 
and records, that they not be pre-empted by the FERC. If anything, 
we want to make it easier for you to exercise your authority to ex- 
amine books and records. At the same time, we want to ensure that 
the FERC has the authority they need. 

If the FERC feels comfortable with the authority granted, then 
we can discuss in report language the affiliate transactions author- 
ity and the question of prior approvfil. Furthermore, we will try to 
clarify the provisions to ensure that they do not set a precedent 
against FERC authority in the future. 

So 111 ask Ms. Tomasky to see how we can clarify the FERC's 
authority over affiliate transactions. 

Ms. Tomasky. Of course. 

The Chairman. I don't see any harm in making the FERC's ex- 
isting authority explicit, especially if it eases the SEC's ojncems. 
Although Commissioner Hunt states he is willing to defer to the 
FERC's opinion, I don't think we want to leave tli^t door of ambi- 
guity open as there will definitely be problems in the future if we 
don't clarify now. So I think we should take ceu-e of it now. 

Senator Moseley-Braun. Mr. Chairman. 

The Chairman. Yes. 

Senator Moseley-Braun. If I may, in his testimony, Mr. Hunt, 
speaking from the SEC's point of view, even refers to the continu- 
ing need to ensure the protection of consumers. 
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I'm going to applaud the Chairman's comments because, at a 
minimimi, we should make certain that we don't throw the baby 
out with the bath water, we don't get rid of the PUHCA oversight 
and wind up with none to take ita tuace. 

Consumers have a lot at stake here with what can be a gap ef- 
fect, in which we wind up getting rid of the protections that they 
enjoy at this level, but those protections end up not being replaced 
at another level of Government and consumers find themselves at 
the mercy of the monopoly power of these utilities. 

I appreciate the suggestion made by the ChairmEin that the lan- 
guage be looked at to make certain that those kinds of protections 
are written into the law or, alternatively, are made part of the re- 
port l£mgu£ige. 

Senator BRYAN. Mr. Chairman, I think I still have a couple of 
minutes left in my round. 

The Chairman. OK. 

Senator Moseley-Braun. Sorry, Senator Bryan. I apologize. 

Senator Bryan. That's all right. I agree with you. 

May I just take another minute or two? 

The Chairman. Did you say you agree? 

Senator Bryan. I agree with the concerns that were expressed 
by the Chairman because I do think if it is not the intent to pre- 
empt, but rather to include language in the report, I appreciate the 
Chairmem's willingness to sit down and look at some language that 
will make that possible to clearly address. 

Let me just ask Ms. Tomasky: Do you see a situation in which 
there should be a Federal pre-emption with respect to your con- 
templated authority under this proposed bill? 

Ms. Tomasky. I see no reason why we would want to pre-empt 
the access of the States to books and records, no, sir. No circum- 
stance at all. 

Senator BRYAN. So you would agree with the observation that the 
Chairman made. 

Ms. Tomasky. Yes. 

Senator BRYAN. Perhaps, Mr. Chairman, there is an opportunity 
to improve this legislation. I appreciate your willingness to do so. 
That may give our State regulators who are the ones out on the 
front line and who have the primary responsibility currently at 
least some comfort that, indeed, their ability to continue to regulate 
will be retained. 

I thank the Chair. I notice that the light is b^inning to show, 
so I will yield back my time. 

The Chairman. Senator Shelby. 

OPENING COMMENTS OF SENATOR RICHARD C. SHELBY 

Senator Shelby. Mr. Chairman, I had to be at another commit- 
tee hearing and I apologize for that. I have a prepared statement 
that I would like to have made a part of the record in its entirety, 
if I could. Then, I just have a couple of quick remarks. 

The Chairman. So ordered. It will be entered into the record. 

Senator Shelby. Thank you, Mr. Chairman. 

I think, myself, the repeal or doing away with PUHCA is long 
overdue. A lot of things have changed, changed drastically sin<% 
PUHCA was enacted. Look at the market out there. 
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The Senator from Illinois has left, but she talked about the con- 
sumers. I agree. We're all consumers of utilities in this country. 
But I believe, and I think evidence shows, that the best protection 
of the consumer is competition, real competition. Not creating an- 
other bureaucracy, Mr. Chairman, to oversee this and oversee that. 
We've been down that road before. 

I hope, Mr. Chairman, with your leadership, we will be able to 
do away with PUHCA. It's a dinosaur. It's something that should 
have been dealt with 20 years ago. I would like to commend you 
for your leadership. 

The Chairman. Thank you. Senator. 

Senator Allard. 

Senator Allard. I have three brief questions, Mr. Chairman. 

The first one is to Mr. Gee. I prefer State regulation over Federal 
regulation on this. In 1935, when PUHCA w£is enacted, I think the 
State regulators were genersilly pretty weak. 

Do you think that's changed today? 

Mr. Gee. I think today we have, my own personal view, quite bi- 
ased, obviously, some very serious, very bright, very capable people 
steifEing our State public utility commissions who are sensitive to 
the concerns of addressing fiill and fair competition in the electric 
utihty market. 

Senator Allard. So you have no doubt that the States are capa- 
ble of carrying on this added responsibility? 

Mr. Gee. I have no doubt that they have the ability to vigorously 
oversee the structural changes in the market. 

My concern, however, is one of timing, as my testimony points 
out, the fact that our statutes need to be updated to fully reflect 
the changes that would be occurring if PUHCA were reformed or 
repealed. Another concern certainly is the additional question of re- 
sources, whether State PUC's have ample and sufficient resources 
to oversee the competitive concerns that would 2irise in a growing 
market. 

Senator Allard. Ms. Tomasky, do you think that the timing is 
right for repeal? 

Ms. Tomasky. Sir, we think that the timing is appropriate from 
the perspective of rate regulators. We absolutely beUeve that the 

[irimary responsibiUty for protecting consumers is the rate regu- 
atory agencies, both State and Federal, and that those consumer 
protection purposes are no longer essentifd. 

But, fundamentally, we defer to the SEC's judgment with respect 
to the overall need for the Act. 

Senator ALLARD. Mr. Hunt, on regulation, how are you enforcing 
PUHCA right now? To what extent do you, at the SEC. defer to the 
FERC for critical decisions under the Act? 

Mr. Hunt. Sir, we have been trying to administer PUHCA in 
what we call an aggressive way. We have been trying to level the 
playii^ field so that the 15 holding companies under the PUHCA 
jurisdiction and regulation can compete in the ever-changing utiUty 
field with those exempt utility companies. 

We have been trying to create a level playing field to allow them 
to diversify. We passed an important Rule 58 under PUHCA after 
the report of our staff of a couple of years ago. Under that rule, 
we have been trying to exempt transactions to allow the regulated 
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utility companies to now engage in the same kind of transactions 
as those exempt utility companies, such as those that are primarily 
intra-state companies that do not come within our purview in the 
PUHCA. 

Senator Allard. So you have been deferring a lot of your deci- 
sions to the FERC. 

Mr. Hunt. We have been exempting a lot of transactions and in 
terms of the rate-making, we always defer to the FERC. 

In terms of the regulatory policies we have, we have been trying 
to free up the utility companies from what we think is a statute 
that really has outlived its usefulness from the SEC point of view. 
The changes in the markets, the changes in financial reporting, the 
continued security investor protections of the 1933 and 1934 Acts, 
we think provide all the consumer protection that we c£m provide 
imder PUHCA. 

Senator Allard. Thank you, Mr. Chairman. I yield back the bal- 
ance of my time. 

The Chairman. OK. Yes, Senator Shelby. 

Senator Shelby. Mr. ChainnEui, I just have a couple of questions, 
if I could. 

Is it really necessary that State commissions have authority to 
audit non-utility compsinies? 

Mr. Gee, do you want to respond? 

Mr. Gee. Thank you. Senator Shelby. Yes, it is. 

Senator Shelby. Why? 

Mr. Gee. Because, in many instances, we have discovered a hold- 
ing company has multiple operating compemies and multiple sub- 
sidiaries that are set up to provide services both for their regulated 
companies and nonregulated companies. 

Unless the State commission nas the access to the books and 
records of the nonregulated entity as well, it will not know whether 
the regulated compemy has been fairly allocated its share of costs 
because many of the costs are passed through these nonregulated 
entities. 

Senator SHELBY. You may have gone into this already when I 
was not here, £uid I apologize if you have, but what transition pe- 
riod is really needed upon repeal of PUHCA, and what will occur 
during this period? There's always a transition. 

Mr. Gee. Thank you. Senator. We favor certainly the direction 
that the bill takes, which is to move tow£u-d giving States a reason- 
able trsuisition period. 

The current bill provides for an 18-month transition. Senator, we 
are recommending that transition period be extended to 2 years, 
primarily because not all of our legislatures meet every year. 

As my testimony indicates, if a State commission finds that it 
needs some additional authority, it may have to go back to its State 
legislature. But in situations such as in my own State, where oiu* 
legislature will not meet again until 1999, we may be without sufil- 
cient authority in order to assert our proper jurisdiction over the 
activities of the regulated utility compsuiy for up to 2 years. 

We're concerned that there could be an interim gap in the ab- 
sence of sufiicient State authority. 

Senator Shelby. OK. Thank you, Mr. Chairman. 

The Chairman. Senator Enzi. 
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OPENING COMMENTS OF SENATOR MICHAEL B. ENZI 

Senator ENZI. Thank you very much, Mr. Chairmein. I'm pleased 
we're holding this hearing on the Public Utilities Holding Company 
Act. I have been following this issue now for about 6 years. 

My daughter, who is a senior in high school in Wyoming and who 
is out visiting me this week, had participated in a school project 
where they did a practice buy on some stock and then followed it 
for a while to see now they did. 

I £isked her what stock she had picked, and she told me. I asked 
her why she had picked that stock. She said, well, the day before, 
it had this huge rise. I asked, why? She SEud, I don't know. 

We got on tne computer and we looked that company up. One of 
the reasons that its stock had gone up is because Senator Wallop, 
who of course is from Wyoming, had introduced a bill on behalf of 
the CMS Corporation to eliminate PUHCA. We did a little more 
checking on the Internet euid found out what PUHCA was all about 
and spent about an hour and a half on it. 

Of course, about the time that we were finishing up, after we had 
spent the hour and a half, my daughter said, so why, Dad, did you 
look up CMS? The compsmy I bought was CML. 

[Laughter.] 

Just fate, I guess. So I have had some background in the PUHCA 
legislation and have also been on the Energy Coimcil, which is the 
Western and Southern States that produce about 90 percent of the 
energy for this country. They also nave looked at PUHCA reform 
over the years, 

I came by mostly to pick up the testimony. I will read all of the 
information that's been presented. With that, 111 yield the balance 
of my time. 

The Chairman. Thank you. Are there any other questions that 
any of the Members would like to ask of the panel? 
. If not 

Senator BRYAN. Mr. Chairman. 

The Chairman. Yes. 

Senator Bryan. It strikes me that Mr. Gee makes a very good 
point about the timing. The State of Texas is not alone in having 
a biennial legislative session, lliat's the experience in Nevada as 
well. You certainly seem to have been most responsive to the con- 
cerns about pre-emption. 

Whether you agree or disagree with the legislation, whether you 
agree or disagree with the premise that we ought to be doing it 
separate as opposed to £ui overedl comprehensive reform, I don't 
think emybody would intend a consequence in which something 
would occur and a State be unable to respond to the change in Fed- 
eral law. That's a very real concern for those of us that represent 
States that have biennial legislative sessions which are going to ad- 
journ before this legislation. 

I do not know when in 1999 the Texas legislature meets, but in 
Nevada, it's the third week in January and mere could be a hiatus. 

I would just encourage the Chairman to consider responding to 
that concern. It strikes me as being very reasonable. 

I^e Chairman. Let me say, again I think that's a very reason- 
able request. I've been speakmg to counsel and to Senator Gramm, 
who expressed the same concern. I think the question is how to 
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best provide for the meeting of State legislatures without slowing 
the legislation. Obviously, it is not the intent of the Committee to 
take away or to limit the ability of the States to legislate in this 
area. 

We want to ensure that the States are not pre-empted and that 
they have the opportunity to respond with any legislation they may 
deem appropriate. So I ask our counsels again to examine how best 
to assure that that situation is handled. 

I wfuit to say that I am very encouraged by the testimony today 
and I thank Mr. Gee for putting forward those concerns expressed 
on behalf of his colleagues throughout the Nation, the State regu- 
lators. Indeed, I think in at least the two areas we have discussed, 
we can clarify and make certain that those concerns are addressed. 
I would not support this legislation unless those concerns were ade- 
quately addressed. 

I would ask that we stay right on this. Time has a way of slip- 
ping and if we put it aside, then we won't address these issues for 
another month. I would like to work on that now so that when we 
bring this to markup, those concerns will have been dealt with. 

Mr. Gee. We very much appreciate the opportunity to work with 
you. Senator. Thank you. 

The Chairman. I want to thank edl of the witnesses for their tes- 
timony and also for their help and cooperation in bringing us to 
this point. 

Mr. Gee. Thank you. Senator. 

Mr. Hunt. Thank you. 

Ms. ToMASKY. Thank you. 

The Chairman. We will now call our third panel. I would ask our 
panelists to adhere to the time limitation. We will be able to take 
all of your testimony as if read in its entirety. 

We'll start with Mr. Tanski, the Vice President and Controller of 
National Fuel Gas Distribution Corporation in Buffedo, New York. 

Mr. Tanski. 

OPENING STATEMENT OF RONALD J. TANSKI 

VICE PRESIDENT AND CONTROLLER 

NATIONAL FUEL GAS DISTRIBUTION CORPORATION 

BUFFALO, NEW YORK 

Mr. Tanski. Good morning, Mr. Chairman and Members of the 
Committee. My name is Ronald Tanski and I'm Vice President and 
Controller of National Fuel Gas Distribution Corporation, the pub- 
lic utility subsidiary of National Fuel Gas Company. National Fuel 
is one of only three registered natural gas holding companies and 
the only registered company in New York State. I am here to em- 
phasize our continuing support for reform of the Holding Compimy 
Act, subject to the need for uniform inter-state treatment of holding 
company systems. 

At the hearing before this Committee last June on the prede- 
cessor to S. 621, we all debated our views on the issue of PUHCA 
reform. Havii^ heard the testimony from other parties, it is clear 
that National Fuel's initial perspective, that simple PUHCA repeal 
would minimize our regulatory burdens, was itself overly simple. I 
say this now because PUHCA repeal alone is clearly unacceptable 
to many other interested parties, especially consumer groups. 
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Consumer groups, among others, believe in the event of outright 
FUHCA repeal, market power issues will require additional FERC 
and State review authority over holding company financial trans- 
£tctions and investments. With due regard to those concerns. Na- 
tional Fuel, which has businesses regulated by the FERC emd two 
State utility commissions, has its own concerns about additional 
regulatory burdens on three fronts. In particular, we strongly be- 
lieve that granting powers of review over holding company activi- 
ties to 50 State agencies and the FERC will, without doubt, result 
in increased and uncoordinated burdens on Edl companies in our 
holding company system. With repeal of the Act Emd the proposed 
extension of authority to 51 agencies, no one entity will be charged 
with the duty of adopting a balanced approach that gives weight 
to all interests and implements appropriate protections. 

For these reasons, while still actively supporting reform in the 

?ublic utility holding company fu^na. National Fuel believes that 
UHCA reform must also include some narrow retention of SEC 
authority over financial matters and a continued SEC role in the 
auditing of such matters. 

I v/ani to emphasize my company's continued position that repeal 
of the restrictions on investment in our now almost completely de- 
regulated gas industry should happen immediately. National Fuel 
is part of an industry which has been through a difficult, wrench- 
ing restructuring and is now operating in a robustly competitive 
environment. The 1935 Act imposes burdensome regulation which 
hinders that competition. 

Those who advocate waiting for electric industry restructuring 
ignore the fact that the natural gas industry has already restruc- 
tured, yet it remains subject to requirements that limit its flexibil- 
ity to respond to constimtly changing market conditions. 

When PUHCA was first enacted 62 years ago, our industry was 
a vertically integrated utility system which would produce natural 
gas, transport that geis by pipeline, and distribute it to all retail 
customers in a geographically restricted service territory. 

Today's natural gas industry no longer bears any significant rela- 
tionship to the natural gas industry of 1935. Wellhead prices have 
been decontrolled and prices are set by the market. 

Pipeline rates remain regulated by the FERC, but the rates and 
services have been unbundled. Customers can purchase transpor- 
tation, storage, and other services separately and the pipeline no 
longer bundles the services for a single inclusive rate. 

Brokers, bub operators, as well as the marketers compete for our 
customers in providing mixes of services. These nonregulated com- 
panies provide at market prices the bundling that regulated pipe- 
lines once performed. 

Local distribution to retail customers remains subject to State 
commission requirements, but in many States these very same cus- 
tomers have the opportunity to purchase gas at the wellhead and 
arrange their own transportation of that gas. 

Lsist year, the major utilities in New York filed new tariffs de- 
signed to unbundle their retail services. Our New York residential 
customers are now able to choose their natural gas suppher. Resi- 
dential customer choice will soon be available in our Pennsylvania 
utility operation through our recently filed "Energy Select" pilot 
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program. Most of the suppliers competing, or soon to be competing, 
wiUi us are completely unregulated. As I'm driving to work in the 
morning, I can hear advertising on my car radio urging listeners 
to buy their energy from an unregulated company headquartered 
over 1,400 miles away. In the meantime. National Fuel must deal 
with significant regulations at both the State and Federal levels. 

We're committed to allowing our customers a choice of suppliers 
and we will provide the treinsportation of those volumes. But in 
order to be able to compete against unregulated marketers who CEin 
change their prices ema services offerings on a moment's notice, we 
must reduce the burden of regulation. 

We must be careful, however, not to replace the 1935 Act with 
more burdensome and extensive regulation. As currently drafted, 
S. 621 grants oversight authority to at least 51 different agencies. 
Given that State agencies, in particular, have a naurowly defined 
ge<^aphic interest, they just cannot be considered the best entities 
to oversee the implementation of a consistent inter-state consumer 
and investor protection policy. Hence, to the extent that regulatory 
oversight of uie financial transactions of holding company systems 
should continue, it should rest with the SEC, a well-respected body 
with significant expertise emd continued experience in the £irea. 

Thank you, Mr. Chairman, for the opportunity to testify before 
the Committee find I would be pleased to answer £uiy questions. 

The Chairman. Well, you'll get no reform at that rate. I have to 
tell you, you cannot simply say you want to repeal PUHCA and not 
permit the State PUC's to have access to the books smd records as 
it relates to rates. It's unreasonable. 

Mr. Tanski. Mr. Chairman 

The Chairman. You're in a Catch-22 now. You say you want the 
relief, but you don't w£uit the States to have the ability to regulate? 

I don't see an increased regulatory burden being placed on you. 
I see you getting out of a situation where you have at least three 
r^ulators to go to — ^you need the pre-approval of the SEC, then the 
FERC, and then the State regulators. 

Now, the one thing that we are saying, quite clearly, is that the 
States will have access to all books and records to prevent cross- 
subsidization and unfair rate increases. I believe that the States 
exercise their existing authority in this area already. You can take 
them to court to try to test the authority, but that will give you 
more trouble. You know that. If you start fighting with the State 
utility commissioners, your regulators, theylljust give you a heck 
of a hard time. 

if yon have some questions about what the legislation is intended 
to achieve, we better sit down with the staff and go over this very 
carefully. 

I do not think your testimony suggests the proper way in which 
to proceed — we will not just repeal PUHCA and let you do £uiy- 
thing. You're going to s£^, just revoke and let us do whatever we 
w£uit, but also keep the SEC involved because now you want their 
regulation? 

That would be the status quo. 

Mr. Tanski. Mr. Chairman, that was not meant to be the intent 
of the testimony. 

Our point is 
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The Chairman. Well, if it wasn't the intent, you better look at 
the testimony again. Let's go throu^ the other witnesses, all right, 
while you sort out what your testimony was intended to mean. 

Mr. Meyer. 

OPENING STATEMENT OF FERO C. (BUZZY) MEYER, JR. 

SENIOR VICE PRESIDENT AND GENERAL COUNSEL 

CENTRAL AND SOUTH WEST CORPORATION. DALLAS, TEXAS 

Mr. Meyer. Mr. Chairman, my name is Ferd Meyer and I'm Sen- 
ior Vice President and General Counsel of Central and South West 
Corporation. We are one of the registered holding companies with 
electric utility properties operating in four States, Texas, Louisi- 
ana, Arkansas, and Oklahoma. 

We have been in favor of repeal of the Holding Compimy Act for 
many years. I believe we started in 1982, if not before then, at a 
time when repeal first had some life, but later died. We also took 
a leading role in the 1994 SEC conferences. 

I don't know that I want to take your time this momii^ talking 
about all the vices of the Act. I think they've been covered oy other 
speeikers. 

We do not have a problem with the protection the Committee 
would like to put into the Act. I would only say that my view now 
is that the States do have that protection. But if it needs to be in 
there more specifically, fine. 

We're talking about an Act that does not have anything really 
to do with rate-making. The rate-making function is vested in the 
FERC and the State commissions. If you do apply for rates, as the 
General Counsel of the FERC testified, and you wish to put into 
those rates the subsidiary conduct, then, of course, you have to dis- 
close those books and records to the States to support that inclu- 
sion. In fact, we recently went through a rate case in Texas where 
a large part of the costs of our service company were disallowed by 
the Texas commission because they didn't believe they were suffi- 
ciently specific to be allowed in rates. 

The other point that I would like to make to the Committee, and 
I regret that some of your constituents are not here at the moment, 
this Act wasn't merely passed for the protection of consumers. This 
Act had, as one of its metin purposes, the protection of investors. 
Remember the failure of the Insole empire, the real hurt in the 
country was that millions and millions of investors who were sold 
stocks and bonds door to door found their pap>er to be worthless. 

What has happened and what I think makes this Act most un- 
necessary today is the effect of the 1933 and 1934 Acts within the 
jurisdiction of the Banking Committee. With the old saying that 
sunlight is the best disinfectant, all of our books, records, and secu- 
rity reportii^ under those Acts have been made fiilly available to 
the public investor. 

I am also very, very concerned, and I may be leaving the subject 
slightly, that in this debate about consumer protection, we foi^et 
about the investor who has invested literally billions of dollars in 
utility assets when suddenly people say, well, that's just too bad. 
We'll just move on to competition and it s just too bad you invested. 

That's a violation, in my view, of the clearly articulated rules of 
the States. Further, it's my position that it's a violation of the Fifth 
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Amendment of the Constitution in that it involves a taking of those 
person's property. But that's another argument. 

I agree with the Senator that this Act should go through clean, 
that it is pro-consumer. I think it's also pro-investor. I don't see 
anything Uiat would hurt the investor that's not Jilready protected 
in the 1933 and 1934 Acts. Id addition, I don't see anything that 
does not presently protect the consumer that's not already induded 
in these Acts. 

If there's anything further that the NARUC feels that it needs, 
of course, we are more than willing to cooperate in the drafting of 
such latnguage, although I think the protection is presently there. 

Thank you. Senator. 

The Chairman. Thank you, Mr. Meyer. 

Mr. LoBaugh. 

OPENING STATEMENT OF LES E. LoBAUGH, JR. 

VICE PRESIDENT. GENERAL COUNSEL 

AND CHIEP ENVIRONMENTAL OFFICER 

PACIFIC ENTERPRISES, LOS ANGELES, CALIFORNIA 

Mr. LoBaugh. Thank you, Mr. Chairman. I'm here today to dis- 
cuss the conditional repeal of the Public Utility Holding Company 
Act from the perspective of an exempt holding company, which is 
Pacific Enterprises circumstances. I'm the Vice President, General 
Counsel, and Chi^ Environmental Officer of that corporation, and 
it's the parent comp£my of SoCalGas, the largest g£is utility in the 
United States. 

Pacific Enterprises is currently engaged in a process of obtainii^ 
approvals for a planned merger with the Enova Corp., which is the 
parent compsmy of San Diego Gas & Electric Compsmy, a combined 
utility. That combined utility will be structured as a holding com- 
pany and will likewise be exempt from PUHCA. 

From the PE current perspective, we look upon PUHCA not re- 
lating to the merger itself, but as an incident that aifects and re- 
lates to our past history and the future of the industry. PUHCA 
blocks efficiencies, in our opinion, and productivity gains in our Na- 
tion's gas and electric utilities. Conditional repeal of PUHCA would 
enable utiUty investors, in our opinion, and customers to reap the 
benefits of these efficiency and productivity gains. 

SoCalGas has been a top performer in the gas industry for a long 
time and it has developed that core competency in gas distribu- 
tion over more than 100 years. A logical path for the development 
of that company or for the growth in financial health for PE, its 
shareholders, and the consumers it serves would be through the 
acquisition of gas distribution systems outside of the State of Cah- 
fomia, and for that combined company, the Enova PE Company, to 
do likewise and provide related utility services. 

However, under PUHCA, PE could not acquire a gas distribution 
company in most States in the United States. In fact, one of the 
ironic things about PUHCA is that PE can acquire gaa distribution 
companies in other countries such ats in Argentina and in Mexico, 
which it has done, but could not do so in Arkansas. This is not a 
good circumstance for U.S. consumers. This is an unfortujiate con- 
sequence of Em Act that is long outdated and overly restrictive in 
its nature. 
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There are three issues I understfuid the staff has raised that I 
would like to comment upon. One, what market power issues are 
raised by conditional repesil of PUHCA? Two, what consumer pro- 
tection questions are raised by conditional repeal? Finally, should 
the con<£tional repeal be treated on a stand-alone basis or only in 
conjunction with electric restructuring? 

First, in reference to the market power issue, I think I can speak 
to that because we've had a great deal of experience dealing with 
the regulators on both the Federal and State issue in light of the 
proposed merger with Enova. 

Market power issues are heavily regulated by the FERC, the De- 
partment of Justice, as well as various State regulatory agencies. 
The conditional repeal of PUHCA does not in any way diminish the 
authority and scope of responsibility of any of those agencies to 
deal with those issues as tliey relate to merger, acquisition, or any 
other activity. In fact, our experience with the merger has clearly 
demonstrated that the regulators look very closely at the market 
power issues. We've met with the DOJ on numerous occasions. We 
have biweekly telephone conferences with the State Attorney Gen- 
eral's office. We've dealt with the PUC staff and other intervenors 
on that. We've also dealt with the FERC and the ongoing proce- 
dures on market power as well. 

There is a great facility for intervenors, regulatory people, and 
other competitors or potential competitors to raise those issues and 
make sure that they are exhaustively reviewed under current regu- 
lation, and none of that has anything to do with PUHCA. 

Second, in reference to consumer protection, the opponents of the 
conditional repeal argue that PUHCA protects consumers from the 
risk of diversification. 

That is simply not true. Not only has the SEC determined that 
no consumer protection questions are raised by the conditional re- 
peal of PUHCA, as I understand their position, our experience in 
failed non-utility diversification programs has proved, in my opin- 
ion, that the State r^ulatory authority is sufficient to insuJate the 
utility and its customers from the risk of diversification. 

Now, let me explain just what I mean by that. In our company's 
history, psutly because of the existence of PUHCA, we engaged in 
a very broad-based and in-depth, non-utility-related diversification 
for the company. 

Utility customers were protected through this non-utility diver- 
sification because of the existence of our holding company structure 
and by the fact that non-utility comp£mies were placed as separate 
subsidiaries under the holding company, not under the utility and 
not merged into the utility. 

We lost in excess of $1 billion because of that diversification pro- 
cedure in non-utility-related areas. In fact, those losses in 1 year 
exceeded the utility's entire earnings. We had to suspend the divi- 
dend and restructure the company radically. We have, since then, 
reinstated ihe dividend and have paid down the debt. Yet, in spite 
of this tremendous loss in the non-utility diversification activities, 
the cost of utility service for our gas company in California never 
rose one single cent, the quality of utility service was never di- 
minished, and the ability of the utility to finance all of its capital 
projects was never threatened. 
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This is, of course, due to those benefits which are offered by a 
holding company structure, as well as to the scope and breadth of 
State regulatory authority over the utility rate-making under ac- 
tivities. The PUHCA did not protect the utility customers in einy 
way whatsoever. If anything, it may have been a factor that led us 
to decisions to broaden the company's investments outside of the 
core business which we knew best. 

We urge this Committee to move quickly to vote out, and hope- 
fully for the Senate to approve. Senate Bill 621. We believe that's 
in the best interest of consumers and we believe it's in the best in- 
terest of the industry and of utility customers as well. In terms of 
holding it up for electric restructuring in general, we think that's 
unnecessary and inappropriate. The gas industry is largely deregu- 
lated. At some point soon, the electric industry will be as well. 

The arguments I've heard today on that remind me of a discus- 
sion I had with my son. I took my young son during spring bresik 
to Egypt. While looking at the pyramids, we started discussing how 
the pyramid was built. He was amazed at the fact that these huge 
blocks, these huge stones, were placed one stone at a time to build 
the pyramid. 

I joked with him and suggested, think how much more difficult 
it would have been if they ^d built the pyramid in one piece and 
tried to move it on a plane. 

Some of the people who are suggesting that PUHCA be held up 
until all the electric restructuring, remind me of that architecture 
approach to doing things. 

I would be happy to answer any questions. 

The Chairman. Thank you. 

Dr. Coof«r. 

OPENING STATEMENT OF DR. HARK N. COOPER 

DIRECTOR OF RESEARCH 

CONSUMER FEDERATION OF AMERICA 

Dr. Cooper. Thank you very much, Mr. Chairman. Composed of 
over 240 State and local groups, CFA has an ongoing and active 
interest in electricity reform. 

As Director of Research for CFA, I have testified before Congress 
and Federal agencies about utility reform approximately 50 times. 
As an expert witness representing consumer groups, low-income 
groups. Attorneys General, and people's counsels, I've testified over 
100 times before three dozen State utility commissions. Based on 
that experience, we offer the following observations on the repeal 
of PUHCA. 

PUHCA provides essential consumer protections. Premature re- 
peal would expose consumers to abusive transactions, would make 
the regulation of abusive corporate transactions and risky financial 
dealings more difficult, and would make the introduction of com- 
petition more difficult. The alleged inefficiencies created by PUHCA 
regulation are vastly overstated. The introduction of effective com- 
petition into the industry should come before repeal of PUHCA. 

The regulation of transactions under PUHCA is sufficiently rigor- 
ous to dissuade most utilities from engaging in multi-state, non- 
contiguous, and diversified activities. As a result, PUHCA prevents 
the development of complex corporate holding companies that span 
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across many State and international borders and evade regulation. 
By imposing rigorous regulation, PUHCA effects a structural solu- 
tion. Companies just don't do certain things so they can avoid being 
regulated by PUHCA. 

If PUHCA is repealed, this consumer protection would be lost. A 
vast array of abusive transactions, presently eliminated from the 
marketplace, would rapidly grow. Attention and resources would be 
devoted to the acquisition of assets that would build market power. 
Cash would be diverted from the utility operations of multi-state 
holding companies to the diversification of activities into unrelated 
and speculative undertakings. 

That is the lesson we have learned from the activities of multi- 
state holding compEinies which are not subject to the Public Utility 
Holding Company Act. That is the lesson that we've learned from 
other industries. 

Regulation cannot replace PUHCA's structural protections simply 
because there is not a. comprehensive scheme of Federal and State 
regulation in place in this country. What we have is a hodgepodge 
of conflicting and partial authorities. We have agencies with inad- 
equate powers, agencies with inadequate resources and authorities. 

Repeal of PUHCA would confront these regulators with vast em- 
pires of interconnected companies, hundreds and hundreds of com- 
panies that they would have a great deal of difficulty overseeing. 

We do not believe the FERC can or will provide the same level 
of protection as PUHCA does. It has simply not shown the inclina- 
tion to do so and we doubt that Congress would ever provide it the 
resources. 

The fact that the SEC has been lax in its PUHCA implementa- 
tion in recent years is no reason to repeal the Act. Rather, we think 
we should appoint commissioners who fully understand the con- 
sumer protections of the Act and get Congress to exercise oversight 
so they exercise their authority. 

Now, just as regulation cannot protect consumers, we don't think 
competition is adequate to do so. Nor is it likely to be out there suf- 
ficiently in the near-term, or even the mid-term, to provide those 
protections. 

In the electric utility Industry, we still have monopolies in local 
distribution and transmission. Local generation is not vigorously 
competitive. Furthermore, in no case has any State legislation re- 
quired the complete divestiture of generation assets or precluded 
the reintegration of generation with other utility functions as part 
of a restructuring. 

Premature repeal of PUHCA would actually make it more diffi- 
cult to introduce competition. It would allow for a small number of 
enormous, multi-state entities to acquire additional utilities. They 
would easily amass market power in regional generation markets. 
Exempt holding companies could expsmd to gobble up their neigh- 
bors, again, creating regional monopolies for highly concentrated 
markets. 

The Consumer Federation of America firmly believes that com- 
petition is good for consumers and we have done so for decades. 
However, we have learned over the years that the rhetoric of com- 
petition frequently far outstrips the reality. 
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Nothing we have seen in the Federal legislation or State-driven 
restructuring of the electric utility industry gives us the confidence 
to believe that in the near-term, competition will protect the resi- 
dential rate-payer. 

Under these circumstances, we believe the repeal of PUHCA is 
premature. There is no reason to unleash these massive companies 
to mfike matters worse and then hope that Congress addresses the 
problem later. Repeal of PUHCA should be the last step on the 
road to competition, not the first. In order to prevent the structural 
abuses that PUHCA currently prohibits, we would surest at leeist 
two critical factors be considered when the time for PUHCA repeal 
becomes appropriate. 

First, the only way to prevent abuse of affiliate transactions is 
to require divestiture of potentially competitive market segments 
from remaining market monopoly segments. 

Second, the only way to prevent the abuse of market power in 
any industry segment is to impose a specific competitiveness stand- 
ard before companies are exempted from PUHCA. 

The public deserves no less than full regulatory oversight until 
effective competition is demonstrated to exist so that market forces 
can effectively take the place of regulation. 

Repeal of PUHCA clearly puts the cart before the horse. 

Thank you. 

The Chairman. Thank you. 

Mr. Frimerman. 

OPENING STATEMENT OF LARRY A. FRIMERMAN 
FEDERAL LIAISON, OHIO CONSUMERS' COUNSEL 

COLUMBUS, OHIO 

ON BEHALF OF THE NATIONAL ASSOCIATION OF 

STATE UnLTTY CONSUMER ADVOCATES 

Mr. Frimerman. Thank you very much, Mr. Chairman, Members 
of the Committee. I'm Larry Frimerman, Federal Liaison with the 
Ohio Consumers' Counsel £md Chairman of the National Associa- 
tion of State Utility Consumer Advocates Electricity Committee. I 
am representing both OCC and the NASUCA today. The NASUCA 
is comprised of 41 consumer advocate offices designated by State 
law to represent utility consumers. Thank you for this opportunity 
to testify today. 

PUHCA must be considered in the context of creating em indus- 
try structure which limits market power for electricity buyers and 
sellers and uses a combination of effective regulation and effective 
competition to protect consumers. Such a market does not currently 
exist today. 

Public utility holding companies and their subsidiaries have ac- 
tivities which extend over many States and are not susceptible to 
effective control by any individual State. If PUHCA were repealed 
today in the manner proposed in S. 621, neither the remaining reg- 
ulatory framework nor the current state of competition would be 
sufficient to protect consumers. Until utility market power is elimi- 
nated, consumers must be protected by effective regulation which, 
in the case of multi-state holding compamies, includes PUHCA. 

Effective regulation of multi-state companies requires both rate 
reviews and structural restrictions. 
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S. 621 does not just concern the registered holding companies. If 
PUHCA is repealed, we will see rampant consolidations and the in- 
creased pace of mei^ers toward multi-state structures in order to 
evade State r^ulation. 

Competition might benefit consumers through reduced costs, but 
deregulation under conditions of unfettered market power harms 
consumers. 

Utilities retsiin substantial market power in the distribution and 
transmission functions as well as, to a certain extent, the genera- 
tion function. Yet, S. 621 could worsen problems associated with 
monopoly power. 

For example, repeal of PUHCA's integration requirement would 
weaken the ability of State regulators to protect rate-payers from 
monopoly abuse. It would open the door to expanded opportunities 
for forum shopping and Federal pre-emption of State commissions 
in the assignment of generation costs as a result of the Mississippi 
Power & Light decision. It could also increase the potential for na- 
tionwide market concentration through unrestricted acquisitions of 
noncontiguous utilities by compemies retaining market power with- 
out competition in their own service territories. 

This doesn't level the playing field. On the contrary, it's like forc- 
ir^ the Banking Committee to play Eigainst the Chicago Bulls. 

There are other problems. 

[Laughter.] 

It expands utility diversification, which increases the complexity 
of tracking and allocating costs and preventing cross-subsidization. 
This increasing of the complex company structures would make it 
more difficult to detect and deflect inappropriate Eiffiliate trimsac- 
tions between competitive and monopoly business components or to 
prevent anti-competitive behavior or market power abuses. 

As a result of their retail franchises and access to customers and 
information, electric utility holding companies retain a large mar- 
ket advantage in many non-utility markets. Without addressing this 
market power problem, utilities could trample competition in both 
utility and non-utility businesses. 

M£uiy State regulators lack Eidequate authority and resources to 
fill r^ulatory gaps left by PUHCA repeal, particularly as holding 
companies become highly diversified and geographically distant, as 
S. 621 would permit. 

Incidentally, it looks as if it would be very difficult to imagine 
that Etll 50 States would have success in passing statutes which 
would take the place of various provisions of PUHCA in any kind 
of timely fashion. 

It's PUHCA's structural protections and outright bans of certain 
actions and behaviors that can't be replaced or matched by S. 621 
or other measures. 

The Committee should take a close look at who is for and who 
is against stand-alone PUHCA repeal. The primary proponents of 
repeal are most of the registered holding compfmies and the SEC 
and, to a certain extent, apparently, the FERC. Opponents include 
all major consumer groups representing residential, commercial, 
and industrial customers, heating and air conditioning contractors, 
environmental groups. State utility commissions, and other organi- 
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zations, even a registered gas holding company. There is no consen- 
sus for repeal because the bill will harm consumers. 

S. 621 does contfiin a continued Federal role in policing the inter- 
afFiliate transactions in audits of books and records. But this lan- 
guage is insufficient to protect the rate-payers in competition from 
abuse. 

In fact, the bill provides little to supplant the loss of authority 
over the integration requirement, the diversification oversight and 
prohibition, and structural protections and firewalls. 

The registered holding companies want out of PUHCA because 
they want to get a leg up on competition to expand their customer 
base and broaden their market power prior to facing competition 
themselves. This greatly increases the lUtelihood that they and no- 
body else will be the dominant market players in a future market, 
lius will smother competition in its infancy and will prove costly 
to consumers. 

In conclusion, premature repeal or substantial reform of PUHCA, 
as contemplated in S. 621, outside of the context of a broader re- 
structuring of the industry is totally inappropriate given the cur- 
rent flaws in the structure of the electricity markets and natural 
gas markets. 

To repeal this anti-empire-building statute at such a time when 
structural abuses could still become the order of the day would be 
da^erous. 

Thank you very much for the opportunity to testify. 

The Chairman. I think we have em interesting diversity of testi- 
mony. I decline the offer to take on Michael Jordan and the Bulls. 

[Laughter.] 

Let me ask Mr. Meyer and Mr. LoBaugh if they would care to 
respond to whether or not consumers would be in greater danger 
from a reviveil of abusive practices such as overloading operating 
companies with debt and building excessive charges if S. 621 were 
to pass? 

Mr. Me:yer. Mr. Chairman, I think, first, you would have both 
the FERC and the State commissions. You would be unable to do 
those things. 

In the second place, I don't think the marketplace would allow 
it, the abuses of the past. I don't think you could sell securities or 
raise money in the marketplace with any of those abuses. 

You have to remember, those abuses were pretty severe. Double- 
leven^i^, for example, leverage debt at one level and then lever- 
age again at the next level, leverage again at the level sifter that. 
Mother example is the exorbitant charges that were charged to the 
operating companies. That was the abuse that hurt consumers. The 
other, the leveraging abuse, was the one that hurt investors. 

I don't think the SEC, in its ability to control the issuance of se- 
curities, is going to allow that now that we have 

The Chairman. Does S. 621 in any way whatsoever diminish the 
SEC's authority over the issuemce of securities and debt, and the 
proper structure of offerings? 

Mr. Meyer. No, sir. 

The Chairman. Mr. LoBaugh, would you care to respond? 

Mr. LoBaugh. Concerning the issues of rates for the utilities, 
whether it's utilities under the Federal Power Act or Natural Gas 
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Act, the pipeline, which I heard someone make mention of earlier, 
which I don't think is relevant here, or State utilities, under the 
State utility commissions, it is the FERC and it is the PUC's that 
are going to establish those rates and determine whether or not 
costs that may be charged or not charged by an affiliate or holdii^ 
company to a utility are going to be allowed. 

Those things are hotly contested. Stfiffs audit books and records. 
People in the utility compEinies have to put on their evidentiary 
showing to allow those costs to be collected and rates that Eire not 
proven to be justified are disallowed, either at the FERC or at the 
PUC level. 

None of that has anj^thing to do with PUHCA. I don't really see 
any relationship between the issue that's raised here and PUHCA 
itself. 

There is an irony here in PUHCA, however, that, under the cur- 
rent PUHCA structure, utilities such as ourselves, because we have 
raised the utility up in the parent company and have become an 
operating utility, could then go out £ind acquire other utilities in 
adjacent States. For instance, we could acquire these other utilities 
by merging them in as divisions or aspects of the then-existing util- 
ity. I suspect that would be more difficult for our State regulatory 
bodies to deal with in terms of allocation of costs and oversight, but 
would be consistent, nevertheless, with PUHCA. 

But it would be more diiUcult in the current situation. Also, if 
we were to acquire a utility outside the State, I think the States 
would find it easier to deal with this in a holding company struc- 
ture than in a multi-state utiUty structure in terms of tracking the 
allocation of cost. 

My experience has been that all the States, certainly California 
and the ones I'm familiar with outside of California, have been very 
vigorous and very effective in terms of pursuing t^se issues and 
are highly qualified to review those and do a great job. 

Mr. Meyer. Mr. Chairman, much of what you have heard about 
the competitive marketplace again is Senator Murkowski and the 
Energy Committee's jurisdiction. 

The Chairman. Yes. 

Mr. Meyer. It really doesn't belong as a part of this because 
there is ample protection. Wherever we are going to go, whether 
there's going to be a State-by-State experiment with competition or 
Congress is going to act on it, I think there's going to be a great 
national debate. 

But that is a different debate than what we're having here this 
morning. We have a piece of antiquated legislation here that serves 
nopurpose. 

Ilie Chairman. Dr. Cooper, I see you want to respond and I want 
to give you the opportunity to respond. I read the Consumer Fed- 
eration of America's statement on this bill, and although we've 
worked together on a number of occasions and I hope we will con- 
tinue to work together, I think on this issue we have a difference 
of opinion. 

I don't understand, and you might explain to me, without just 
saying you WEUit to wait for a comprehensive bill and competition. 
Now, what protection do the consumers get now under the existing 
law that they would not receive after the enactment of S. 62 1? 
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What existii^ consumer protection would be lost if we enhance 
the ability of the State regulators and if the FERC is now actually 
doing the work, as a practical matter? 

The SEC is not engaged in this pre-approval process. It is the 
FERC that is doing the substantive work. So explain what con- 
sumer protections are actually going to be stripped away. 

Dr. Cooper. The interesting thing is to call it an antiquated 
piece of legislation that does nothing, and then hear the compfuiies 
scream and shout about what it prevents them from doing. 

In point of fact, it effectuates a structural solution. It convinces 
the vast majority of companies that they do not want to engage in 
the kinds of transactions that would cause them to be regulated 
and pass the ^ndamental tests of PUHCA. 

PUHCA will allow you to acquire a neighboring utility if you can 
prove an integration benefit. PUHCA will allow you to engage in 
tremsactions if you price them at cost. If a utility wants to necome 
a multi-state entity and go there, it has to meet these tests. 

Most utilities have decided they do not want to engage in those 
activities. We believe those activiUes are inherently prone to abuse. 

I have personally gained this experience from having spent the 
last 10 or 12 years involved with telephone utility holding compa- 
nies which were not subject to PUHCA. 

I frequently stated in public euid in private that I wish we had 
a TUHCA — a telephone utility holding company act — because I've 
been in cases where the State PUG in Virginia says, how do you 
develop a service? The answer from Bell Atlantic is we do that in 
Philadelphia. You never do quite get an answer. 

Now if a commission is dedicated and spends all of its resources, 
it can try to wrestle a holding compsmy to earth. But, in point of 
fact, few commissions have the resources and authority to do so. 

Our answer is simple. There's a whole range of transactions that 
simply do not take place today because of PUHCA, because the 
companies out there don't wEmt to be regulated subject to PUHCA. 
Your bill would say, let those transactions take place and then well 
see if the regulators c£m keep up with them. Our emswer is that 
the regulators will not be able to keep up with them. The only 
thing that could actually discipline those transactions would be an 
effectively competitive marketplace because you couldn't shift your 
costs over here. There would be a competitor there to slap your 
hands. So we want that competitive marketplace there first as part 
of that process. 

I have suggested at least a couple of things you could say in a 
PUHCA repeal bill, as part of the whole vehicle, which would give 
us better assurances. 'That is, we think divestiture is the way to 
go. That is, to separate out the competitive assets from the monop- 
oly assets. That's where we see the protections. 

These transactions don't take place and you say, well, let them 
do the deals and we'll see if the regulators can keep up. Our an- 
swer is we don't think the regulators will be able to. Only competi- 
tion will be. That's why we want to work on competition first. 

The Chairman. OK. I'm going to turn to Senator Faircloth and 
then ask Mr. Meyer, Mr. LoBaugh, and Mr. Tanski if they would 
care to respond. 

Senator FEtircloth. 
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OPENING STATEMENT OF SENATOR LAUCH FAIRCLOTH 

Senator FAIRCLOTH. Thank you, Mr. Chairman. I'm well aware 
that all this has been smd, but I haven't said it. So 

[Laughter.] 

I was an original cosponsor of this bill last year. What I believe 
the issue to be, very simply, is do we need the SEC regulating util- 
ity holding companies? The answer is clearly, we do not. 

PUHCA requires the regulation of only 15 companies. Yet, there 
Eire hundreds of other utility companies subject to the Act. 

I think the Federal Enei^ Regulatory Commission and the State 
supervisors are more them adequate to meet the challenges of reg- 
ulating the holding companies today. The utilities commission in 
North Carolina came under my purview as Secretary of Commerce 
for 7 years. We certainly experienced no problems. 

Mr. Chairman, let me say that I'm sensitive to the concerns of 
many businesses that believe they will be captive customers to the 
deregulated power companies. 

But the real answer to lowering energy cost is allowing utility 
companies to diversify their activities. The utility companies have 
a great opportunity to expand and vast technology for change, and 
I think we should let them do it. 

Do you want to go ahead with a question or do you wjuit me to? 

The Chairman. If you have a question. Senator, why don't you 
pose the question. 

Senator Faircloth. Mr. Meyer. 

Mr. Meyer. Yes, sir. 

Senator FAIRCLOTH. In the long run, is your company going to be 
better off by being able to diversify the operation? 

Mr. Meyer, We believe that we will, if we stay with our netting, 
which we intend to do. 

Senator Faircloth. Do you intend to diversify? 

Mr. Meyer. Yes, we do, in services that are related to the basic 
electric service. 

Senator Faircloth. Such as? 

Mr. Meyer. Telephone, cable, what we call demand-side manage- 
ment. That is, putting the smart box in the home. You can hook 
it to the home computer or we could offer time-of-day rates to the 
customer. We could offer very, very low rates at night, higher rates 
in the afternoon. We already have £m experiment of that £nd going 
on in Laredo. 

Once you connect to the customer with that broad band fiber- 
optic ability, you c£in carry all sorts of other things to the home. 

Senator Faircloth. Are you looking at any gas companies, pipe- 
lines, things of that nature? 

Mr. Meyer. We have in the past. We're not presently. 

Senator Faircloth. You don t have any now? 

Mr. Meyer. No, sir. But we think that there would be a great 
deal of savings for us to own local distribution compemies in areas 
where we also have electric service. Some companies are doing that 
at this moment. Texas Utilities has a merger underway. 

Senator Faircloth. Where would the savings come from? 

Mr. Meyer. Texas. 

[Laughter,] 
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Senator Faircloth. You say there would be a great deal of sav- 

ii^s concerning the gas. Where would the savings 

Mr, Meyer. Common meter reading, common servicing, common 



Senator Faircloth. Now I'm having a little trouble. How does a 
gas service relate to electric service? 

Mr. Meyer. Both services have meters which have to be read. 
Both have to have a certain amount of service, depending on line 
breakage, so forth. You could cross-train. You could certainly have 
common meter readers. You could silso cross-train your employees 
for service matters. 

We have companies that are gas and electric companies presently 
in existence that are exempt companies. We have mergers that are 
going on presently between the local distribution companies and 
electric companies. 

Senator Faircloth. Mr. LoBaxigh, would you tell me the experi- 
ences with diversification that your companies have had and what 
the effect has been? 

Mr. LoBaugh. As I commented earlier, we diversified into non- 
utility activities starting around 1970 or so into 

Senator Faircloth. What non-utility? 

Mr. LoBaugh. Agricultural, real estate, drug stores and sporting 
goods stores, and ou E&P operations. 

Senator Faircloth. What phase of agriculture? 

Mr. LoBaugh. The citrus packing as well as pistachio nuts and 
things of that nature. We sold off the agricultural, redeployed that 
capital, and went into the retail business, drug stores and sporting 
goods stores, as well as the E&P area. 

We have sold off, as I indicated earlier, all of those activities and 
concluded that we shsill stick to the core business, utility related 
activities and the utility itself. 

In response to the question you gave Mr. Meyer, on one of the 
comments from Dr. Cooper, let me talk just briefly about one of our 
current experiences in utility- related activities and merger, and 
that is the one with Enova. 

We are proposing that when the mei^er is completed, the two 
holding companies will be subholding companies of a new holding 
company, that the utilities, in essence, remain separate operating 
corporate entities, both regulated by the California Public Utility 
Commission. 

If the State of California, for instance, was divided into two sepa- 
rate States so that San Diego and Enova were each in a different 
State, that merger would not be p>ermissible under PUHCA. 

The benefits that we have projected and agreed to create as a re- 
sult of that synergy is $1.2 billion after the cost of implementation 
over 10 years. Under State regulatory law, at least 50 percent of 
that must be reflected in terms of reduction of rates to the utility 
customers served by SoCalGas and by Enova. That kind of benefit 
and savings to consumers simply would not have been possible had 
PUHCA been a prohibition to that kind of merger. 

Savings are going to come in terms of the general corporate over- 
head, things such as reducing the number of officers in the officer 
executive group of the two holding companies by 14, which is my 
estimate. We will have a common law department, common public 
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affairs, shareholder relations. Perhaps common billing is possible. 
You mentioned common meter reading. 

Our two service territories do not significantly overlap. There's 
only 70,000 customers where there's an overlapping territory out 
of— we have 4.7 million meters and Enova has, with its utility, over 
1 million. That's really a relatively small portion. 

On the other hand, if the service territories overlapped, you can 
well imagine the savings to the consumers would be dramaticedly 
greater. 

Senator Faircloth. How were your customers' rates aiTected by 
your diversification? 

Mr. LoBaugh. The utility rates were never affected whatsoever. 
The shareholder's value was diminished by in excess of $1 billion, 
but the utility rates were not aiTected one penny. 

The Chairman. Mr. Frimerman, I could see you hopping up and 
down. Go ahead. Dr. Coopwr is writing his response furiously. 

[Laughter.] 

Dr. Cooper, I don't know if we have enough time for you to trans- 
late all those notes into a speech. 

[Laughter.] 

Dr. Cooper. Give me a chance. 

The Chairman. I know you will try. 

[Laughter.] 

Mr. Frimerman. 

Mr. Frimerman. I wanted to at least say a couple of things that 
related to what's been said about placing consumers at risk. 

For one, if you look at the repeal of the Holding Company Act 
without addressing some of the Federal Power Act issues such as 
reversing the Mississippi Power & Light decision, which pre-empts 
the State utility regulators from effectively being able to control the 
pass-through of imprudent costs on to rate-payers for multi-state 
utility holding companies, then you are not refdly addressing the 
problem. You're creating a significant regulatory gap. 

So what could happen, ostensibly, is that consumers could end up 
paying for an expanded list of abuses and of overcharges simply 
because you have situations where geographically distant utilities 
would be able to sell under the FERC jurisdiction perhaps and not 
be subject to effective State regulation. That is a problem. 

Another problem is that by permitting additional investments, 
significant, unrestricted investments in non-utility ventures, what 
could occur is that the retained earnings that come from the regu- 
lated portion of the business are being reinvested not in the core 
business, but are being reinvested in non-core-related businesses. 
Therefore, that money is not available to write down overvalued as- 
sets. Overvalued assets are strandable costs. 

Some of the registered holding companies as well as some of the 
exempt holding companies have significant exposure to strandable 
costs, as we know. 

The problem is as you divert money from retained earnings and 
from other profits and funnel that money into non-utility ventures, 
it is no longer available to write down those overvalued assets and 
could result in causing consumers additional expense as an unin- 
tended consequence. 
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The Chairman. But, Mr. Frimerman, aren't you really talking 
about a much broader issue? You're tnlfaing about the entire area 
industry and what should or shouldn't be permitted under energy 
deregulation. That's not really what we are addressing here. 

What you're doing is bringing in concerns — and Im not saying 
they're not legitimate concerns — that are not addressed by PUHCA 
or the proposed legislation. 

Indeed, we just heard Mr. LoBaugh testify as to what took place 
when Pacific Enterprises diversified, £md you have very eloquently 
put forth your concerns, concerns which will have to be addressed. 
But this is not the forum in which to attempt to address these con- 
cerns. PUHCA does not deal with these problems. 

It's not really fair to say that PUHCA is a problem, and there 
are a whole series of other problems, and you ciui't deal with any 
of them unless you do it comprehensively. We're not trying to de^ 
with energy deregulation, we are trying to put authority into the 
hands of ^ne proper regulators, tiie ones who know the issues and 
have been making the decisions. 

Now, that's really where we're at. 

What we have is people on both sides of the issue trying to pull 
extraneous issues in. It would be nice to de£il with some of these 
issues to clean up problem areas, but it is not within the capacity 
or jurisdiction of this Committee. 

Let me just say I do appreciate your testimony and the problems 
you address. 

Mr. Frimerman. If I could respond, Mr. Chairman. 

The Chairman. Yes, certainly. 

Mr. Frimerman. Thank you. The concern is that it creates ex- 
panded opportunities for diversification and for investment which 
drains money from the holding company in and of itself. That is 
what the major problem with this is. 

It's not that we are not sensitive to the need to adjust some of 
the financial reporting requirements, as well as some of the other 
requirements. 

"rhe Chairman. The arcane provisions? You don't care to uae that 
word, do you? 

Mr. Frimerman. But 

The Chairman. Now, wait. He can't write that down. Your eyes 
flickered, for the record, but we don't know whether you agreed or 
didn't agree. 

[Laughter.] 

Mr. Frimerman. Some of the provisions are not necessary. But 
some of the structureil protections still remain necessary. 

The Chairman. All right. 

Dr. Cooper. Let me offer two observations quickly for the record. 

The Chairman. Dr. Cooper. 

Dr. Cooper. First, my lawyer friends are going to love this, but 
the series of activities that Mr. LoBaugh described, most of them 
you can do under PUHCA, if they can -pass those standards. 

The Chairman. Yes. 

Dr. Cooper. He just doesn't want to do them that way. I will 
provide an explanation of them. We have a list of table and tele- 
phone and DSM and contiguous service territory, meter reading, all 
those other things, actually, that you can do under PUHCA. 
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Those corporations don't want to do them that way. But the pub- 
lic was not denied those benefits, to the extent that they may or 
may not exist. These companies just don't want to be subjected to 
that, and Til get you the legal cites and explanations of how £ilmost 
every one of Uiose good things he stated that they would like to do, 
they actually csui do under ttie law. 

Second of all, in his case, he asserts that the rates in his com- 
pany didn't go up. Well, maybe they should have gone down. For 
every example of a holding company structure that has protected 
consumers, I will get you an example of a holding company struc- 
ture that put a lot of upward pressure on rates or held those rates 
higher because of that diversification. 

It is interesting to hear companies step forward and say, I lost 
$1 billion, and nobody got hurt but my stockholders. There are lots 
of companies that lost $1 billion and rate-payers did get hurt. 

The Chairman. Dr. Cooper, we could continue this discussion all 
day. Regarding diversification, we've seen that costs are not passed 
on to consumers, so how are consumers harmed by diversifications? 

If anyone is hurt, it is the stockholders who should take the risk. 
In New York, Government stepped in when a utility company lost 
money. Instead of allowing the bondholders and the stockholders to 
absorb a multi-billion dollar loss, the Government interfered and 
the Governor, the State legislature, and the public service commis- 
sions agreed to pass the cost of a never-used plant on to the rate- 
payers. This fiasco is the result of the legislature trying to bail out 
the stockholders, 

I think the stockholders, the people who choose to invest, should 
be at risk, not the rate-payers. I think, unfortunately, we see cases, 
especifilly at the State level, where the Government steps in and 
bails out the stockholders. In the case of the Long Island Lighting 
Company, the rate-payers were and are absolutely crippled. 

It is the most incredible fiasco, and the media seems to be ignor- 
ing it. All anyone writes about now aie the methodologies used to 
try to reform this broken system. Currently, we are to reduce the 
consumers rates, by up to 20 percent, by substituting the current 
bonds with tax-exempt bonds. 

For the consumers, it would be some relief However, we see peo- 
ple arguing about how the system got broken, arguing about what 
took place 10 years ago, instead of focusing on solutions. It is just 
incredible. 

Dr, Cooper. Mr. Chairman, if you were to express those same 
sentiments when we debate the securitization, we're going to be on 
the same side because that's a specific example of a practice. But 
this is another problem. 

The Chairman, Yes, but PUHCA didn't help the consumers on 
Long Island, it didn't help us at all. 

Dr. Cooper. I've seen examples where, in the proprietary agree- 
ments to undertake new activities, the stream of revenues of the 
rate-payer is pledged. You can do that if you don't have PUHCA. 

For the State regulator to find that the papers are in Philadel- 
phia when you're in California, is tough. PUHCA doesn't let you do 
that. PUHCA gives you a place where you can go to say, here's the 
financing of that. 

The Chairman. Doesn't the FERC provide that? 
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Dr. Cooper. It would not necessarily provide that under S. 621. 
The fundamental point is here is one place where we can go to look 
and find that. 

Of course, how many orders are you going to give the FERC? I 
love the example of the FCC, which has the authority to audit the 
Baby Bells and the resources to accomplish it once every 17 years. 

The fundamental question is, if you unleash these transactions, 
what happens if you don't have enough policemen and auditors to 
chase them around? That's our concern. 

The Chairman. Dr. Cooper, nobody can argue with the fervor 
with which you express your beliefs. I appreciate your coming in 
and sharing them with us. I assure you that we will look at the 
issues which you raised. 

I see that Mr. LoBaugh and Mr. Meyer both have a response. 
Mr. Tanski, go ahead. Then, I'll go to them. 

Mr. Tanski. To get back to the State review authority over the 
expenses of utility companies, we do agree that each State utility 
should have a right to review every dollar our utility commission 
spends. That includes affiliate transactions, if there are any. 

But to then say, under S. 621, that the utility commission also 
should have the authority to go to our subsidiary in Houston to ex- 
amine the books and records of our exploration and production sub- 
sidiary: If each State has the ability to do that, our concern is that 
we're going to be overwhelmed with these audit requests because 
they might say that that activity, that exploration and production 
activity, somehow eiffects consumer rates. 

That's our concern with the bill as it's written. With discussions 
with your staff on that issue, I think we can probably work through 
that. 

The Chairman. We'll look at that. I just want to remind you that 
the intent of the legislation is to ensure that you don't have one 
subsidiary overcharging and passing costs on to consumers through 
public utility rates. We'll take a look at the lai^uage to clarify that 
it does not authorize non-rate-related fishii^ expeditions. 

Let's give Mr. Meyer £uid Mr. LoBaugh a chance to respond and 
then I beUeve Senator Faircloth has some questions. 

Mr. Meyer. 

Mr. Meyer. I yield to the Chair, then. 

The Chairman. Make your point. 

Mr. Meyer. I'll just make it quickly. 

Dr. Cooper, I would just say, if we're talking about market con- 
centration, all we can do now is buy an adjoining utility to which 
we can integrate, which only increases our market concentration in 
our given area. If we were able to buy utilities, such as Utilicorp 
can, in different parts of the country, that actually diminishes our 
concentration. 

Also, the FERC has come up with its new rules now on market 
power that are so stringent in reviewing these mei^ers, that you're 
goit^ to see a very car^l control of market power. 

I wanted to comment on one other thing, Mr. Chairman, and this 
really got me up out of my chair, and that is your comments about 
the risks that investors, shareholders, and bondholders took, and 
securitization. 
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We face a very re£il problem when utilities have invested in sub- 
stantial pro[>erties that are used and useful — Shoreham never got 
to the used and useful part 

The Chairman. No. 

Mr. Meyer. — that have been found prudent by these State com- 
missions and now suddenly, they don't want to include them any 
loiter in rate base because they have some definition of excess cost 
over market. 

We have a statement by a single Texas commissioner made in 
March 1997, that she did not feel that she had to honor that com- 
mitment any loiter, which is written into law in Texas, and the 
largest investor-owned utilities in Texas have now lost $4 billion in 
market value. 

I think there's a real argument of equity, if not law, involved in 
that situation. 

The Chairman. I agree, I think Government has a responsibility 
to honor contracts, particularly where the prudent man standard 
has been observed. 

Unfortunately, in the case of LILCO, that standftrd was not held. 
It ended up being a catastrophe for rate-payers. 

Mr. Meyer. That was different. 

The Chairman. As you indicated. 

Mr. Meyer. It never o[>erated. 

The Chairman. To stick the rate-payers with the cost was just 
unconscionable. The former Governor is getting a free ride on that. 

But, of course, the legislature went aloi^ with the plan without 
concern for the rate-payers because they were so happy to close the 
plant down. 

Mr. Meyer. We would love to be invited back, but I'm not sure 
this Committee is where we're going to talk about securitization 
and some of these other issues. 1 know you'll be a leader in that 
debate, though, and I hope you are. 

The Chairman. Mr. LoBaugh, I think you wanted to say some- 
thing. Then, we will go to Senator Fairclom. 

Mr. LoBaugh. I was just going to comment on, I believe it was 
Dr. Cooper's comment about the revenue flow from utilities. 

I wasn't quite sure exactly what Dr. Cooper was referring to. But 
I know in California and several of the other States, at least the 
ones I'm familiar with, the utility State commissions have the ca- 
pacity to intervene in the dividend flow from utilities, for instance, 
to a holding company, if there's any evidence in their opinion that 
there's a flnancial detriment to the underlying utility. That's cer- 
tainly true in Cahfomia and I know in several other States. 

In addition, you have circumstances like in California, for exam- 
ple, where you cannot pledge general utility assets for non-utility 
activities without a prior approval by the PUC. To my knowledge, 
at least certainly in our activities in the last 20-some years I prac- 
ticed law there in California, I don't ever recall having seen that 
even be requested, let alone approved. To do so without that prior 
approval constitutes a criminal violation in California. It's taken 
quite seriously. 

There are a lot of ways in which the States can deal with those 
issues very effectively. It is certainly not a Federal pre-emption 
issue and it has nothing to do with PUHCA. 
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The Chairman. Senator Faircloth. 

Senator Faircloth. Mr. LoBaugh pretty much answered what I 
was going to ask, about the firewall or whatever between the utili- 
ties and the outside ventures. 

Out of curiosity, which did you lose the most money on? 

Mr. LoBaugh. Drug stores. 

Senator FAIRCLOTH. Drug stores? I would have thought fanning. 

[Laughter.] 

Mr, LoBaugh. No. Ironically, in farming, we made money. At 
one point, we even had an immense amount of the world's popu- 
lation, the production of pistachio nuts. We never made £my money 
there, however. But in the rest of the area, we did make substan- 
tial money. 

We got out of farming for a variety of reasons. The return wasn't 
that great, there were some environmental concerns, and as the is- 
sues associated with the labor movements, et cetera, started to rise 
in California, the bo£u-d directed us to liquidate or sell the fanning 
eissets. We did so at a profit. 

Senator FAIRCLOTH. You say you did not raise rates. Without this 
outside loss, businesses beyond your utiUty, normal business, could 
you have reduced rates if you had not had a $1 billion loss? 

Mr. LoBaugh. No. They had nothing to do with the rates of the 
utility. The utility rates in California start with the basic invest- 
ment in the utility plant. You receive your debt cost. You receive 
a proposed return on that. 

The gas costs, per se, are b£i8ically flow-through costs. You have 
your O&M chaises that are associated with the operation and out- 
side contracts. 

Any inter-aililiate transaction, which for us was primarily those 
of corporate services such as the lawyers, are examined by the com- 
mission. They even go so far as to check our timesheets. We keep 
timesheets for every 15 minutes, like a law firm would, and those 
are reviewed and audited and the costs are checked. 

So, no, it had no impact and would not have had any impact on 
the utility. 

I think there's a perverse incentive where capital is not available 
for utilities to go elsewhere, though. I'm not ffuniliar with smy utili- 
ties that have done this, but I've read that there is an incentive 
to reinvest capital back in the utility, if that's your sole place for 
earning. 

The name of the game before competition was basically the idea 
that you enlarged your rate base. 'The more capital you fiumeled 
back into that utility, the more earnings the corporation achieved. 

There is a perverse incentive there that is inconsistent with one 
of the comments made by the earher commentators. 

The Chairman. Dr. Cooper is going wild now. 

Dr. Cooper. Let me make a positive suggestion. 

Senator FAIRCLOTH. Just a minute. 

In running the State utility commission, we found that happen- 
ing a great deal of the time, excess spending in the utility because 
the more they spent, the more they got bade. I followed that prac- 
tice for 7 years. 

Thank you. 

The Chairman. Dr. Cooper. 
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Dr. Cooper. Cedifomia is a State with a fairly potent holding 
company law. It might do the Committee well to look at the po- 
tency of that law because I guarantee you, the other 49 States, not 
all of them are there. Actually, most of them are not even close. 

If we are going to invoke these tremendous powers of California 
as the backstop, the answer is to have those protections elsewhere. 
Cetlifomia is a pretty big commission with lots of resources and 
gets after its utilities. 

Second of all, this question of the $1 billion loss, where did the 
capital come from? It probably came from the cash-flow generated 
by the operating compEuiies. 

One of the things that happens, particularly within telephone 
companies and £ilso within exempt holding companies, if you gen- 
erate all of this free cash — and that's what it's called in the bank- 
ing community — if you can't bury it somewhere, if you can't buy 
drug stores and so forth, it starts to build up within the utility. 

What tends to happen is you declare very fat dividends and regu- 
lators suddenly discover, hey, maybe rates are too high because the 
total return to investors start to go real big if you can't shovel cash 
out the door somewhere else. 

You can say this was cash generated by the operating company, 
but it was returned of and on capital and therefore, it had no effect 
on rates. If you can't funnel it somewhere else, it has this tendency 
to embarrass regulators because it builds up, increasing a return. 

One of the problems of divestiture, and it's quite clear in the tele- 
phone industry, is the operating companies have been generating 
humongous sums of cash that have been fiinneled out into unregu- 
lated businesses. Then we complain that, if that opportunity hadn't 
been there, our rates could have gone down. 

Mr. Meyer. That is a basic misunderstanding of the economic 
system. 

The Chairman. This is a wonderful debate. 

Mr. Meyer. That cash belonged to the shareholders, who got it 
back and hopefully, by installing management, management will 
decide what will be invested, Dr. Cooper. 

Dr. Cooper. Under a regulated utility, you have a return which 
must be reasonable commensurate with risk. If there is too much 
cash generated, then rates are too high and ought to come down. 

The Chairman. But, Dr. Cooper, isn't that really one of the prob- 
lems inherent in a monopoly system, where franchises are granted 
and where you do have the regulation of capital return? 

In fairness to your observation, I think you make a good point. 
But these are broad issues and problems with regulated monopoly 
systems. 

I don't know how to solve these problems, and I think they are 
part uf the big picture of enei^ deregulation, but they are undeni- 
ably issues that need answers. 

Dr. Cooper. The mixed enterprise is what creates the problem, 
partially regulated, partially unregulated, and how the cash flows 
within that. 

The Chairman. Senator Faircloth stated this problem well — and 
I saw it for years in the State of New York, where the regulated 
utilities did not care and pmured more and more and more money 
into their 2tfliliates because they got their return from the State 
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based on the profit of the core business. That's how that Shoreham 
monster came about. 

If the public service commission in New York did not grant rate 
increases based on core business profit, LILCO would have never 
put billions and billions into that monster. 

So the system encouraged that kind of situation. You are right, 
until the rate system changes or there is true competition, there 
will be em incentive for utilities to minimize the rate of return. 

Let me say this to you, because we could continue this debate all 
day, that while the concerns you raise are reasonable, they belong 
to the broader debate on energy deregulation. 

I also want to say to Dr. Cooper, Mr. Frimerman, and Mr. Tanski, 
that I would welcome your input as it relates to suggested legisla- 
tive projxisals to make S. 621 a better bill. I'm not saying we will 
take all the suggestions, but we are interested in looking at any- 
thing you have to offer. Both the Majority and Minority counsels 
are working on this. This is a bipartisan effort with broad sup- 
port. 

I want to say, again, that I would like to move this quickly. I 
know there are Members of this Committee who feel much stronger 
than I do with respect to this legislation. But I would like to see 
that the legitimate concerns on a\\ sides are addressed so that this 
bill is as stroi^ as possible as it moves forward. 

I would suggest you contact the Committee counsels. They stand 
ready to meet with you. 

I thank all the witnesses for participating today, and we welcome 
your suggestions. 

Senator Faircloth, do you have any final comments you would 
like to make before we adjourn? 

Senator Faircloth. No. Thank you. 

The Chairman. We stand in recess. 

[Whereupon, at 12:00 noon, the Senate Banking Committee was 
adjourned.] 

[Prepared statements, response to written questions, and addi- 
tional material supplied for tne record follow:] 
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PREPARED STATEMENT OF SENATOR ALFONSE M. ITAHATO 

Later this week, this Nation will unveil a new monument to a great New Yoriier 
and former President, Franklin Delano Roosevelt. As father of the New Deal. FDR's 
legislative lega(» has dominated America for the last 60 years. Now, as we stand 
on the edge of tne new millenniuni, it is time to rethink laws which no longer meet 
the test or needs of modem times. As we celebrate a new structure on the Mall, 
it is now time to reform an old one — the structure of public utility holding company 

Today the Committee will consider reform of the Public Utility Holding Company 
Act of 1935; including S. 621, the "Public Utility Holding Companv Act of 1997.'^ 
This bipartisan bill is identical to legislation the Committee reported last Congress. 

S. 621 would repeal PUHCA and would eliminate the SEC's role as the prunar; 
regulator for 15 registered public utility holding companies, giving that regulatory 
authority to the States and to the FERC. 

Aa both the Chairman and Ranking Member of the Senate Energy Committee — 
Senators Murkowski and Johnston — testified last year, PUHCA repeal is necessary 
"^ streamline regulation, promote competition, and orotect utihW customers." I 
would like to thank Senator Murkowski for appearing oefore this Committee again 
this year. 

S. 621 would accomplish two critical goals — it would improve consumer protection 
and make the energy industry more competitive. 

The bill would improve consumer protection by making it easier for Stat« and 
Federal regulators t« make sure consumers don't pick up the tab for expenses that 
have nothing to do with the energy services they receive. S. 621 would ensure that 
utility companies set fair rates by allowing the regulators to have more access than 
they have today to inspect the books and records of the utility company and all of 
its affilialf companies. 

Transferring all regu. 
would consohdate regul 

would also streamhne regulation for registered utility companies and c: 
nim-in/T f\a.\A Ka+itr^um wwncii-dv^ aud excmpt holdliig companies. 

ett^ and less burdensome system benefltii_„ 

1 would knock down antiquated barriers to competition 



Yorkers^-who pay some of the highest electricity rates in the country — to choose 
their power jtrovider. just as they can choose their long distance telephone company. 
More competition will ultimately mean cheaper rates for consumers. 

While my distinguished colleagues on the Energy Committee continue their work 
on a comprehensive energy bill, PUHCA repeal can and should go forward now. 

As FDR once said, '^here is nothing 1 love as much as a good fight" 1 have been 
fighting to reform PUHCA for many years and I thank my colleagues for joining me 
in this fight. 1 thank the cosponsors of the bill, Senator Murkoiiroki, from the Com- 
mittee on Energy and Natural Resources, and on this Committee: Senators Dodd, 
Sarbanes, Gramm, Shelby, Mack, Faircloth, and Allard. 

S. 621 represents a bipartisan effort, developed in consultation with State and 
Federal relators and the private sector. 1 hope that today's hearing will enable 
the Committee to report soon a bill that protects customers and is good for business. 

I look forward to hearing the witnesses testimony. 



PREPARED STATEMENT OF SENATOR CHRISTOPHER J. DODD 

Thank you very much, Mr. Chairman, for schedulii^ today's hearing on S. 621, 
the Public Utilities Holding Company Act of 19^97. I am very pleased to be an origi- 
nal cosponsor of this legislation which, when enacted, will remove some archaic and 
unnecessary barriers to competition in the energy industry. 

There is little doubt that ''PUHCA" is one of the more obscure laws under the ju- 
risdiction of this Committee, yet it's important to recognize that when it was origi- 
nally enacted, in 1935, it was one of the most important securities laws created as 
part of the New Deal reforms that followed the financial catastrophes of the Great 

Nor should we forget that PUHCA was enacted primarily as investor protection 
law, not as rate-payer protection law. That's why aoministratioa of the statute was 

flat^ and kept within the Securities and Exchange Commission, rather than in the 
ERC's predecessor, the Federal Power Commission. 
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Today, many of PUHCA's requirements have been rendered obsolete by the sue 
cess of other Federal securities laws and by the succesBful regulation of uie energ] 
industry by State and Federal authorities. Of course, at the time PUHCA was en 
acted, over 60 years ago, these other statutes and regulatory bodies were either ii 
their infancy or did not even exist. 

In light o' ■■ " ■' 

propriate tc 
necessary. 

CareAu consideration of the issue leads me to agree with the SEC that the answer 
is 'no." That is whv I am very pleased to be an original cosponsor of S. 621, which 
will repeal the arcnaic sections of PUHCA and transfer regulatory authority over 
the remaining utility holding companies from the SEC to the FERC, where it r^htly 
belongs. 

Let me cite just one provision of PUHCA that demonstrates how anachronistic 
this law has become. Unlike any other industrv in America, the registered holding 
companies were required to seek SEC approval before they issue or sell securities, 
liiis is clearly an outdated and unnecessary statutory provision— which applies to 
no other group of companies in the country. While the SEC has lone recognized, 
through r^ulatory action, that this is an outmoded requirement, it is high time for 
Congress to arrive at the same recognition and remove from the books these statu- 
tiaey reatrictions that made sense in 1935, but make little^ense today. 



i fashion a bill which would first ensure that the FERC and uie States 
maintain all the toola necessary to fiilly regulate the utility holding companies while 
eliminating the barriers to competition. 

Last year, the result of that effort, S. 1317, was passed by this Committee with 
the support of all three of those regulatorv bodies — no mean feat. S. 621 is virtually 
identical to that legislation and I nope Uiat we can move with all due speed to a 
markup of it. 

I would like to address one final point, Mr. Chairman, before we turn to our three 
panels of distinguished witnesses. 

Ever since we embarked on this eflbrt to repeal PUHCA, my ofSce has heard from 
those interests who, while expressing no substantive disagreement with the legisla- 
tion, urge this Committee to delay action until such time when Congress considers 
a gargantuan energy deregulation bill. Those interests see PUHCA repeal just as 
a rargaining chip thiey can use to eictract concessions on issues that fall outside the 
jurisdiction of our Committee. 

I, for one, have never been a fan of making the enemy of the good; nor am I sup- 
portive of failing to take one significant step forward in the hope of trying to leap 
a record 20 steps forward instead. 

Mr. Chairman, I believe the evidence and the hearing record will clearly dem- 
onstrate that there are ample regulatory and statutory structures in place to fully 
protect both investors and rate-payers without forcing these compames to endure 
the expense and burden of complying with this outdated statute. 

I applaud you for pushing this initiative, and look forward to working with you 
on its eventual passage. 



PREPARED STATEMENT OF SENATOR WAYNE ALLARD 

Thank you, Mr. Chairman, for holding this important hearing on the conditional 
repeal of the Public Utilities Holding Company Act. As you know, 1 am a cosponsor 
of this legislation. This legislation does what we need to do more, it consolidates re^;- 
ulation and eliminates duplication. But it is also important to point out that this 
leg^lation retains many consumer protections. 

The Securities and Exchan^ Commission, the agency which enforces this Act, 
recommends that this legislation be approved. This is instructive, since it is so rare 
that a Federal agency recommends that its regulatory authority be curtailed. 

I mentioned that this legislation constitutes conditional repeal. Under the legisla- 
tion, much of the authority held by the SEC is transferred to the Federal Enercy 
Reguiatoiy Commission (FERC) and to the State utility regulators. The SEC already 
deters to the FERC for the key decisions under PUHCA. 

I know there is opposition to this legislation. However, this opposition appears to 
focus on the timing and the context of repeal, 

I am sure there may be ways to improve this legislation, and I look forward to 
working with the Chairman in this process. 
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PREPARED STATEMENT OF SENATOR RICHARD C. SHELBY 

Thank you, Mr. Chairman, for holding this hearing. I appreciate all the worii you 
and Meml>ers of the Committee on Enei^ and Natural ftesourcas have done. Not- 
withstanding your previous efTorts, I beheve this l^slation is past due and I urge 
the markup of this Dill as quickly a: 



The Public Utility Holding Company Act of 1997 is basically the very same bill 
we reported out of Committee last year after working closely with the Securities and 
Exchange Commission, the Federal Energy Regulatory Commission, and the State's 



Public &rvice Commiaaions. Based on their recommendations and the changes we 
made last year, I believe we have a bill that can and should be signed into law. 

The current application of a 1935 law to 20 percent of the market causes an un- 
fair competitive advantage to those companies that are exempt from the Act. In the 
interest of conrotition, and thus the consumer, we need to repeal the antiquated 
Public Utility Holding Compaq Act. The fireedom and the flexibility incorporated 
in the Public Utility Holding Company '"* "' ■'"™' '"" """ ---■—' — 



PREPARED STATEMENT OF FRANK H. MURKQWSKI 

A U.S. Senator from the State of Alaska and 

Chairman of the Senate Committee on Energy and Natural Resources 

April 29, 1997 

Mr. Chairman and Members of the Committee, thank you for allowing me to tes- 
tify in support of this legislation. I want to commend Chairman IXAmato for intro- 
duciiu| this bill, and the Members of this Committee who are cosp<Misors. Repeal of 
PUHCA is the ri^t thing to do: It is pro-consumer and pro-competition. 

As vou are aware, the elecbric power industry is undrapoin^ (uamatic change, and 
is se^ng ways to become even more competiuve. This is driven by the recognition 
of everjrotw that competition benefits consumers. If there is to be robust competition, 
we mukt get rid of unnecessary Federal constraints that prevent companies from 
adapting quickly and responding flenbly to changing market circumstances. That 
is exact^ what PUHCA prevents — and why PUHCA must go. 

When we talk about PUHCA repeal, we always think first about how it restricts 
and limits the 15 registered electric and gas utility holding companies. But that is 
just a small part of the story. PUHCA also limits and restricts the competitive ac- 
tivities of hundreds of PUHCA-exempt utihties and the numerous non-utilities, all 
of whom want to participate fiilly in the electric power market. These companies 
won't take a variety of pro-competitive actions out of fear of becoming classined as 
a registered holding company. To them it's not worth getting tengled in PUHCA's 
sticky web of restrictions and requirements. 

Congress has long recognized that PUHCA creates competitive problems, but so 
far we have addressed them only on a piecemeal basis. For example: 

• In 1978, Congress gave an exemption from PUHCA to help promote certain types 
of electnc power generators. 

• In 1986, Congreaa created an exemption from PUHCA to allow the registered gas 
utility holding companies to own gas-fired co-generation facilities. 

• In 1992, the Energy Policy Act gave an exemption from PUHCA to the so-called 
"exempt wholesale generators." 

• In 1996, Congress gave registered utility holding companies a PUHCA exemption 
so that they could lully participate in telecommunications. 

In 1995, after conducting a year-long study of the electric utility industry, the Se- 
curities and Exchange Commission reported that the public interest is no loiter 
served by PUHCA. 'The SEC recommended its repeal. The biU before the Committee 
today is a direct outgrowth of the SEC's report and recommendationa to Congress. 

Some have claimed that this legislation will create a '^gulatory gap" that will 
allow consumers to be harmed. That is simply not true. Over the past 60 years, a 
comprehensive State-Federal regulatory system has been developed. State public 
utility commissions regulate retail electric rates under State law, the Federal En- 
ergy Regulatory Commission regulates wholesale rates under Federal law, the SEC 
has broad powers to regulate securities under laws other than PUHCA, and we have 
the Federal Trade Commission, the U.S. Department of Justice, and State attorneys 
general to deal with anti-competitive behavior. 
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As 1 am sure you will agree, this legislation does not, nor is it intended to, allow 
utilities to evade appropriate regulation at the Federal and State level. I believe in 
coi^unction with other existing Federal and State consumer protection laws, this 
legulation allows the full protection of consumers. The bill before the Committee is 
the result of improvements suggested by the FERC, by State utility commissioners, 
by consumer groups, and others to the legislation introduced in the last Congress. 
Bu^ having said that, like you. I am open to improvements to the bill's consumer 
protection provisions so long as they are within the context of the legislation. 

Just as you did last year, today you may hear from some that Congress should 
act on ijiia bill only as a part of "comprehensive" legislation to restructure the entire 
electric power induatrv. You may also hear from others who want to use this bill 
as a vehicle to move highly controversial matters, such as Federal pre-emption of 
the States, Federally-oi^ered retail wheeling, or mandatory utility breakuo. You 
should reject those calls. This legislation can, and should, proceed on a stana-alone 
basis. These other issues are not linked to action on PUHCA repeal. Pro-consumer 
PUHCA reform must not be held 'hostage" to unacceptable proposals. Bach should 
rise or fall on their own merits. 

Some have also asserted that PUHCA should not be repealed because of concerns 
about '^aiket power" and fears that we will see a few large companies dominating 
the electric sector. This assertion is based on fears, not facts. First, it ignores the 
fact that the FERC and State public utility commissions must approve any meraer 
before it can take place. If either the FERC or a State regulator finds that a utili^ 
merger is not in the public interest, they can require the merging companies to take 
certain actions, or they can simply reject it. Second, the generation and wholesale 
transmission segments of the electric power industry are already competitive; the 
FERC's open access transmission rule is working. Third, even if PUHCA is repealed, 
the FERC and the State public utility commissions will continue to have juri»)iction 
over the tranamission and distribution of electricity, as well as over retail rates to 



As you may be aware, the Energy Committee is holding a comprehensive series 
of hearinp and woricshops on competitive change in the electric power industry. Six 
were fielalast C<^ieresB. Tliree have been held so far this year, and three more have 
been scheduled. Through this process, the Energy Committee will determine what 
changes, if any, are necessary to the utility laws that are jurisdictional to our Com- 
mittee. The Energy Committee will continue this process and we will legislate if and 
when we are convinced ttiat the legislation will benefit consumers, as will PUHCA 



repeal. 
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The Securities and Exchai^ Commission (SEC) supports S. 621 and the goals 
that it seeks to achieve. The bill would repeal the Public Utility Holding Company 
Act of 1935 (1935 Act) and establish a less pervasive firamework for regulation of 
public utility holding companies, thereby eliminating provisions that duplicate other 
Federal and State regulation while, at the same time, preserving important protec- 
tions for consumers. The bill is consistent with most of the key elements of the rec- 
ommendations of the SEC concerning the future regulation of public utility holding 
companies. 

The 1935 Act was enacted to address and correct abusive practices that had devel- 
oped in the electric and gas utility industry in the first quarter of the centui?, to 
the detriment of investors, consumers, and the public interest. However, the 1935 
Act has become redundant in many respects, as a result of prudent administration 
of the statute and the development and evolution of other State and Federal regula- 
tion. Moreover, the regulation contemplated by the Act to address the problems of 
a different era may prevent companies from responding effectively to Uie changes 
now occurring in the utility industry. 

The SEC stafT, at the direction of Chairman Arthur Levitt, undertook a study of 
the regulation of public utility holding companies in the summer of 1994. The study 
culminated in a June 1995 report of the SEC staff that proposed a rai^ of legisla- 
tive and administrative measures to eliminate unnecessary regulatory burdens on 
public utility holding company systems. 

The SEC recommended that Congress consider three legislative options, based on 
the analysis and conclusions contained in the report The preferred option is repeal 
of the 1935 Act, accompanied by the creation of additional authori^ at the State 
and Federal level to permit the continued protection of consumers through examina- 
tion and oversight of transactions between or among holding company afhliates by 
the Federal Energy Regulatory Commission (FERC), and through access to books 
and records by the FERC and State utiUty commissions. The SEC believes condi- 
tional repeal is a preferred course of action because it would achieve the economic 
benefits of unconditional repeal, and yet also preserve the ability of States to protect 



S. 621 largely implements the option recommended by the SEC, by providing the 
FERC and ^e State regulators with broad authority to inspect books and records 
of companies in holding company systems. The bill does not, however, adopt the 
SEC's recommendation that the FERC have discretion to exercise jurisdiction over 
af&Uate transactions, including prior review and approval of such transactions in 
appropriate circiun stances. The SEC continues to believe that such authority is nec- 
essary to shield consumers from the potential abuses that may be invtdved in affili- 
ate transactions. 
Testimony 

Chairman O'Amato and Members of the Committee, I am pleased to have this 
opportunity to testify before you on behalf of the Securities and Exchange Commis- 
sion (SEC) and to express support for S. 621. By repealing the Public UtUity Hold- 
ing Company Act of 1935 (1935 Act) and establishing a less pervasive framework 
for Federal regulation of public utility holding companies, the bill would eliminate 
duplicative regulation while also preserving important protections for customers of 
utility companies in multi-state holding company systems. The legislation incorpo- 
rates most of the SEC's recommendations with respect to the future of public utility 
holding company regulation. As was the case with the bill's predecessor, S. 1317, 
the SEC shares the concerns addressed by the legislation and supports the goals 
that it seeks to achieve. 
L Introduction 

The electric and gas utility industry had developed serious problems in the first 
quarter of the century through the misuse of the holding company structure.' The 
1935 Act was enacted to address these problems. Reorganization and simplification 
of existing public utility holding companies in order to eliminate those abuses was 
a mqjor part of the SEC's work in the years following passage of the 1935 Act. 



■ These abusea included inadequate diadosure of the financial poaition and earning power of 
hoUing compaiiiea, unaound accounting practiceB, exceaaive debt Uauancea, and abuaive affiliate 

" s.SMl93SActsectiaDl(b).lSU.S.C.§79a(b). 
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In the early 1980's, the SEC unanimously recommended that Coi^ress repeal the 
statute.^ The SEC concluded that the 1935 Act had accomplished its basic punrase 
and that its remaining provisions, to a large extent, either duplicated other State 
or Federal regulation or otherwise were no longer necessaiy to prevent recurrence 
of the abuses that led to its enactment Many aspects of 1935 Act regulation had 
become redundant: State r^ulation had expanded and strengthened since 1935, and 
the SEC had enhanced its regulation of all issuers of securities, including public 
utility holding companies. In addition, institutional investors such as pension ftinds 
and insurance companies had become much more sophisticated and had demanded 
more detailed information from all issuers of securities than that which was pre- 
viously available. Changes in the accounting profession and the investment banking 
indusby also had provided investors and consumers with a range of protections un- 
foreseen in 1935. 

Because the potential for abuse through the use of multi-state holding company 
structures, and related concerns about consumer protection, continued to exist, and 
because of a lack of consensus for change, rep«al legislation was not enacted in the 
early 1980's. Since that time, however, the SEC has continued with its effort to ad- 
minister the 1935 Act flexibly to accommodate developments in the industry while 
still adhering to the basic purpose of the statute. In addition, Congress has created 
a number of statutory exceptions to the regulatory framework of the 1936 Act.^ 
n. The SECs Study 

In response to continuing changes in the utility industry in recent years, and the 
accelerated pace of those wangeSj Chairman Artnur Levitt directed the SECs Divi- 
sion of Investment Management in 1994 to undertake a study, under the guidance 
of then-Commissioner Richard Y. Roberts, to examine the continued vitali^ of the 
1936 Act The study was undertaken as a result of the developments noted above 
and the SECs continuing need to respond flexibly in the administration of the 1936 
Act. Its purpose was to identify unnecessary and overlapping regiJation, and at the 
same time to identify those features of the statute that remain appropriate in the 
regulation of the contemporary electric and gas industries.* 

The SEC staff worked together with the representatives of the utility industiy, 



of the study. In June 1996, a report of the findings made during the study (repmt) 
was issued. Baaed on these findings, the SEC has recommended, and continues to 
recommend, that Congress repeal the 1936 Act. At the same time, however, the SEC 
also recommends enactment of legislation in order to provide necessary authori^ 
to the FERC and the State pubhc utility commissions relating to affiliate trans- 
actions, audits, and access to hooks and records, for continued protection of utihty 



There are several reasons why the SEC supports conditional repeal of the 1936 
Act As the report indicates, portions of the 1935 Act, governing the issuance of se- 
curities, acquisition of other utilities, and acquisition of non-utility businesses by 
resstered holding companies, largeW duplicate other existing regulation and con- 
trMB imposed by the market NevNtheless, there is a continuing need to ensure tlie 
protection of consumers. 

Electric and ^s utilities have historically functioned as rate-regulated mont^o- 
lies, and there is a continuing risk that a monopoly, if left unguarded, could charge 
higher rates and use the additional funds to subsidise affiliated businesses in order 
to boost its competitive position in other markets (cross-subsidization). So long as 
electric and gas utilities continue to function as monopolies, the need to protect 
against the cross-subsidization of non-utiUty businesses will remain. The best means 



'See Public Utility Holding Company Art Amendments: Hearings on S. 1869, S. 1870, and 
S. 1871 Before the Subcomm. on Securities of the Senate Comm. on BanMing, Housing, and 
Urtan Affiiirs.aithCoDg., id SeR». 359-421 I19SZ) iBtaUment of SECI. 

3 Most receotly, Coofress enacted the Telecommunications Act of 1996. Pub. L. 104-104, 110 
Slat, 56 (19961. The TeleconununicationB Act permits regiBlered holding companies, without 
prior SEC approval under the Act, to acquire and retain intereata in companies engaged in a 
broad range of telecommunicationB activitieB. 

*The ■tudy focused primarily on registered holding company systems, of which there are cur- 
rently 15. Tlie 1935 Act was enacted to address problems arising from multi-state operations, 
and reflects a general presumption that intra-state holding companies and certain omer types 
of holdinc compames which the 1935 Act exempts and wiuch now number more than 100. are 
adequately regulated by local Buthorilies. Despite their small number, registered holding com- 
panies account for a significant portion of Che energy utility resources in this country. As of De- 
cember 31, 1996. for example, these companies owned more than (126 billion of electric utility 
assets, approiimalely 21 percent of all assets owned by investor-owned electric utilibea. 
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utility rates are regulated by State authorities, and some regulators subject these 
rates to stricter scrutiny than others. A survey of State reguTation, undertaken in 
conjunction with the study, revealed that the States may not have adequate author- 
i^ to perform audit and review functions with respect to multi-state holding compa- 
nies. The provisions of the 1935 Act provide significant assistance to these States 
in their effort to protect utility consumers. Earlier efforts to repeal the 1936 Act 
may have failed because they did not address this potential "regulatory gap' in 
consumer protection. 
m. S.621 

S. 621 would provide the FERC with the right to examine books and records of 
registered holding companies and their affiliates that are relevant to costs incurred 
by associated utility companies, in order to protect the rate-payers. The legislation 
would also provide an interested State commission with access to such books and 
records (subject to protection for confidential information), if they are relevant to 
costs incurred by utility companies subject to the State commission's jurisdiction 
and are needed for the effective discharge of the State commission's responsibilities 
in connection with a pending proceeding. Finally, the bill would provide a transition 
period in which the States, utilities, and other parties affected by the change in the 
regulatory regime could prepare for the new regime. The bill, like its predecessor, 
S. 1317, accomplishes many of the goals of the conditional repeal contemplated by 
the SEC. 

S. 621 does not give the FERC the authority it needs in order to oversee trans- 
actions among afliUates in holding company systems and, in this one respect, does 
not reflect the SEC's preferred legislative option. The bill's provisions granting ac- 
cess to books and records provide the FERC and the State commissions with the 
authority they need to identify affUiate transactions and their terms and effects on 
utihty coats and rates. However, the potential still remains for cross-subsidization 
and consequent detriment to consumers, and the SEC believes it is important for 
the FERC to have the flexibiliW to be able to engage in more extensive regulation, 
if necessary. As a result, the SEC continues to support a broader grant of authority 
to the FERC to oversee these transactions, including, if the FERC deems it appro- 
priate, prior review and approval of affiliate transactions. 

The SEC notes that the report recommended a transition period of at least 1 year 
in duration. The National Association of Regulatory Utility Commissioners has since 
suggested that a longer period is necessary, in view of the fact that many State leg- 
islatures only meet once every 2 years. The SEC would have no objection to a longer 
transition period. 
IV. CHher Recommendations 

Two other legislative options were recommended by the SEC staff report: complete 
repeal of the 1935 Act and a grant of broader exemptive authority under the Act 
to the SEC. 

The SEC believes that complete repeal, the second recommended legislative op- 
tion, is premature, because of the remaining industry monopoly power and the in- 
consistent pattern of State regulation described above. Some commentattu^ contend, 
however, that the States have the ability, if they choose to exercise it, to create reg- 
ulatory structures that will protect utifity consumers in holding company systems 
to the same extent as they are protected by the 1935 Act. Complete repeal, like con- 
ditional repeal, would require a reasonable transition period. As noted above, some 
States may need a period of at least 2 years to enact new leKislation or to add re- 
BOUTces to meet the additional regulatory burden that would accompany uncondi- 
tional refwal of the 1935 Act 

The third option is to provide the SEC with more authority to exempt holding 
company systems from the requirements of the 1936 Act.* An expansion of exemp- 
tive authority would not, of course, achieve the economic benefits of conditional or 



* The SEC's current exemptiva authority i* cooiiderably narrower than the exemptive suthor- 
iV tinder other Federal MCuritiM lava. A model of bnuder exemptiTe authority ig contoioed 
in MCtioD 6(e) of the Innatmoit Company Act of 1940, 15 U.S.C. |80a-6(c), which grants the 
SEC the authority by nile or order to exempt any person or tranaactiona from any pnjviaion 
or rule if the exemption it nocenory or appniraiste in the public interest and conautent with 
the protection of invcatora. Ste alto (action 20SA of the Invcatment Adviaen Act of 1940, 16 
U.S.C. ie0b-6a; and aaction 36 of the Sacuritiea Exchania Act <rf 1934, aa recently unmded 
by the Natkinal Securities Marketa ImpioTement Act of 1996, 16 U.S.C. i 76inm (aame). 
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unconditional repeal of the 193S Act, or simplify the Federal regulatory structure.' 
Further, this option would continue to enmesh the SEC in diiliailt issues of energy 
poUqr. 

The SEC is also aware that proposals for comprehensive refonn of energy legisla- 
tion are under consideration by Congress. Repeal of the 1935 Act could also be con- 
sidered as part of this overall reform. 
V. Administrative Action 

The SEC continues to support a comprehensive approach to reform of the 1935 
Art, such as that reflected in S. 621. Pending congressional action, however, the 
SEC has begun to implement many of the numerous administrative initiatives that 
were recommended in the report to streamline regulation.' Despite the effects of 
these initiatives, changes in the utility industry are resulting in increased activi^ 
under the 1936 Act, in the areas of mergers and acquisitions, diversification, and 
affiliate transactions, for example, and continuation of the 1936 Act in its present 
form vrill require additional resources. 

The options of conditional repeal or an expansion of the SEC's exemptive author- 
ihi also raise the issue of resources. At present, there are 16 full-time professional 
SEC employees employed in the administration of the 1935 Act Their work includes 
<1) ant^sis and dispositioD of various transactions for which the 1935 Act requires 
prito' SEC authorization, (2) atatus issues under the 1936 Act, (3) audits of holding 
company systems and related companies, and (4) drafting and implementation of 
rulemaking proposals to reflect changes in the utility industry and in financial regu- 
lation. Repeal of the 1935 Act would not achieve significant cost savings for the Fed- 
eral Government, particularly if some of these responsibilities were carried out by 
the FERC. Expanded exemptive authori^, on the other hand, could require great^n' 



VL Conclusion 

The SEC takes seriously its duties to administer faithfiill^ the letter and spirit 
of the 1935 Act, and is committed to promoting the fairness, houidity, and efEiden^ 
of the U.S. securities markets. By supporting conditional repeal of the 1935 Act, the 
SEC hopes to reduce unnecessary regulatory burdens on America's energy industry 
while providing adequate protections for energy consumers. 



■ In the past, the SEC has testified before Congress with respect to concerns that arose after 
the dedsian hy the U.S. Court of Appeal* for the District of Columbia Cireuit in Ohio Pouier 
V. FERC, 954 F.2d 779 (D.C. Cir.). cert, denied, 113 S.Ct 483 (1992). See Regutered Holding 
Company Tnuisactions: Hearing on the 1992 Ohio Pouier Decision Before the Siibeomni. on En- 
ergy and Power of the Home of Repreaentativea Comm. on Energy and Commerce, 103d Cong., 
2d SesB. 36-48 11994) (testimony of Richard Y. Roberta, CaminisBianer, SEC). The legislative 
repeal options discuBsed above would eUmioate the problem of conflicting SEC and FERC ded- 
BJons that was the subject of that dedsion. Enhanced exemptive authority would not addreai 
such problems unless the SEC, throu^ the exercise of its exemptive powers, were to cease issu- 
ing orders aSecting the pricing of goods. 

'The report recommended rule amendments to broaden exemptioos for routine Rnandngs by 
BUbsidiBiiea of registered holding mmpanJeB {see Holding Co. Act Release No. 26312 (June 20, 
1995), 60 PR 33640 (June 28, 1995)) and to provide a new exemption for acquisition of interests 
in companies that engage in energy-related and gaa-related activitieg (see Holding Co. Act Re- 
lease No. 26313 (June 20, 1995), 60 PR 33642 (June 28, 19951 (proposing rule 58) and No. 26667 
(Feb. 14, 19971. 62 FR 7900 (Feb. 20, 1997) (adopting rule 58». In addition, the report rec- 
ommended changes in sdmimstretion of the Act that would permit a "shetf' approach for ap- 
proval of financing tranaactionB. relax constraintB on utility Bcquisilions, and streandine the 
approval process for such transactions. The report also recommended an increased focus upon 
auditing r^ulated companies and aBBisting State and local regulators in obtaining access to 
books, records, and accounts. 
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prepared statement of susan tohasky 

General Counsel, Federal Energy Regulatory Commission 

April 29. 1997 

Mr. Chairman and Members of the Committee, it is a pleasure to be here this 
morning to discuas S. 621, the Public Utility Holding Company Act of 1997, intro- 
duced April 22, 1997. 

Under current law, the two major Federal statutes afTectine electric utilities are 
the Holding Company Act and the Federal Power Act (FPA). Both were enacted as 
part of the same legislation in 1935, in order to curb widespread financial abuses 
that harmed electric utility investors and electricity consumers. While there is over- 
lap in the matters addressed by these Acts, they each have different public interest 
objectives. The areas of overlap are thorouBhly described in testimony submitted 
last year to this Committee bv the Chair of the Federal Energy Regulatory Commis- 
sion, Elizabeth A. Moler. I will not repeat that testimony today. 

In her testimony before this Committee, Chair Elizabeth Moler deferred to the ex- 
pertise of the Securities and Exchange Commission (SEC), which administers the 
Holding Company Act, as to whether the Holding Company Act should be repealed. 
The SEC's substantial review of the ongoing need for uie Act, described in its June 
1995 report, "The Regulation of Public Utility Holding Companies," led that Com- 
mission to ask Congress to conditionally repefu the Act and enact certain rate-payer 
safeguards in its place. We agree with a fundamental premise of the SEC's report 
that rate regulation at the Federal and State level has become the primary means 
of ensuring rate-payer protection against potential abuse of monopoly power by utili- 
ties that are pari of holding company systems. 

This is a tune of enormous change for the electric utility industry. It is entirely 
appropriate for Congress to reexamine the framework for regulating electric utab- 
bes, so that unnecessary restrictions on corporate activities can be eluainated. Some 
restiictions under the Holding Company Act can limit the ability of companies to 

Siirsue otherwise appropriate Dusiness strategies in response to emerging competi- 
on in generation markets. 

At the same time, as utilities diversify and enter competitive businesses, the need 
to protect adequately against affiliate aouse becomes all the more significant Rate- 
payers need to be prot^:ted against imfair charges for goods and services provided 
to utilities by their unregulated affiliates. Proper cost allocBtion is also essential — 
both to ensure that rate-payers do not bear the costs of non-utiUty business activity 
and to ensure that utilities do not ei^joy an unfair advantage in competitive markets 
by virtue of improper rate-payer subsidies. 

From a rate-payer protection point of view, we believe the Holding Company Act 
can be repealed without jeopardizing consumer protection, so long as certain issues 
are adequately addressed. In her testimony. Chair Moler identified these issues: 
■ First, the regulatory gap created by the 1992 Ohio Power court decision should 
be closed. The FERC authori^ over affiliate transactions within registered hold- 
ing company systems — authonty Uiat is impaired by the Ohio Power decision — 
should be restored. 

• Second, exemptions from the new Act should be crafted narrowly. While it may 
be appropriate to grandfather previously authorized activities or transactions, no 
holding company should be exempt from affiliate abuse oversight. 

• Third, Congress should ensure that the FERC and State regulatoiy authorities 
have adequate access to the books and records of o/i members oi all public utihty 
holding company systems when that information is relevant. This is necessary to 

Erevent affiliate abuse and subsidization by electricity rate-payers of the nonregu- 
ited activities of holding companies and their affiliates. 

• Fourth, if Congress transfers any PUHCA functions to the FERC, instead of re- 
pealing PUHCA in its entirety. Congress needs to provide the staff and adminis- 
trative support necessary for us to carry out the additional responsibihties. 

Mr. Chairman, since the hearing on this matter you held last year, your statF has 
worked cooperatively with staff of the FERC to fashion provisions that address the 
specific concerns we had with the legislation before the Committee last year. That 
etfort was very productive, and resulted in suggested changes that are fully reflected 
in S. 621, the bul before the Committee today. 

S. 621 would repeal the Public Utili^ Holding Compatw Act of 1935. In iU place, 
it would enact the Public Utility Holding Company Act of^l997, which would do five 
m^j or things: 

(1) provide the FERC with access to books and records of holding companies and 
their subsidiaries, and of any affiliates of holding companies or their subsidi- 
aries (section 5); 
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(2) ^ve State commissions that have jurisdiction over a public utility company 
in a holding company system access to books and records of a hdding com- 
pany, its associates, or affiliates (section 6); 

(3) require the FERC to promulgate a final rule, no later than 90 days after the 
enactment, to eiiempt from tne books and records access requirements of sec- 
tion 5 any person that is a holding company solely with respect to one or 
more: quaUfying facilities under the Public l/tility Regulatory Policies Act of 
1978; exempt wholesale generators; or foreign utility companies (section 7); 

(4) provide that nothing in Uie Act precludes the FERC or a State commission 
from exercising its jurisdiction under otherwise applicable law to determine 
whether a public utility may recover in rates any costs of an activi^ p^v 
formed by an associate company, or any costs of goods or services acquired 
frvm an associate company (section 8); and 

(5) grandfather activities in which a person is legally engaged or authorized to 
engage on the effective date of the new Act (section 12). 

s to books and 

_ IT job as rate r^ulators. 

We appreciate your efforts to modify last year's bill to ensure that these provisions 
applv to all public utility holding companies. Thrae modifications are central to our 
conclusion that rate-payers can continue to be protected if PUHCA is repealed. 

We also believe that the grandfather provision (section 12} and the savings clause 
(section 8) have been properly clarified to address our previous concerns. We also 
have no objection to the requirement under section 7 that we exempt certain holding 
companies from the books and records requirement. We defer to uie State commis- 
siona on the adequacy of provisions assuring them access to books and records of 
holdine companies and their affiliates. 

On Uiis basis, we believe that if Congress follows the SEC recommendations to 
repeal PUHCA, S, 621 is an appropriate vehicle for doing so without impairing rate- 
payer protection. I thank you for your attention this morning and again for me ef- 
rnrts of vou and your staff to accommodate our concerns. 

I would be happy to answer any questions you may have. 
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Introduction 

Mr. Chainnan and Members of the Committee, good morning. My name is Robert 
Gee. I am a Commissioner at the Public Utility Ci»iunission ofTexas and Chairman 
of the Etectricity Committee of the National Association of Regulatory Utility Com- 
missioners, commonly known as NARUC, 

The NARUC is a quasi-governmental nonprofit organiEation founded in 1889. 
Within its membership are flie governmental bodies of the 50 States engaged in the 
economic and safety relation of carriers and utilities. The mission of the NARUC 
is to serve the public interest by seeking to improve the cniality and effectiveness 
ofpublic regulation in America. More specifically, the NARUC consists of the State 
officials charged with regulating the retail rates and services of electric utilities. We 
have the obhgation under State law to assure the establishment and maintenance 
of such eneiw' utility services as may be required by the public convenience and 
necessity, and to ensure that such services are provided at rates and conditions 
which are just, reasonable, and nondiscriminatory for all consumers. 

Thank you, Mr. Chairman, for allowing me to appear at this hearing on an issue 
of critical importance to State utiUty regulators. Regardless of the fate of the Public 
Utility Holding Company Act of 1936 (PUHCA), the NARUC and State commissions 
will play an indispensstile role in managing any transition ttt a more competitive 
energy market — an activity which is underway in 49 of the 50 States. 

We also commend the Committee for its continued investigation as to whether the 
current statute is consistent with the changes in today's electric services ioduatiy. 
The changes affecting the electric utility industry, including State initiatives to pro- 
mote competition and regulatory reform in retail power markets and the Federal 
Energy Regulatory Commission's <FERC) implementation of its rulemaking b 

wholesale trsnsmiss'* — — ' — *^- — " — ' 1-.-;*.. • .- 

whether the 1935 Ai 
holding companies. 
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Holding Company Act, recc^[nize the importance of States' oversight of these ty^es 
of utility systems. While the SEC's l^istative recommendations are consistent with 
many su^estions made by the NARUC. the scope of the SEC recommendations are 
not The NARUC favors dianges to PUHCA only if made in conjunction with more 
comprehensive revisions to the Federal Power Act that enhance State restructuring 
activities. 

We recognize that the Chairman's legislation, S. 621, largely comports with many 
of the SEC's policy recommendations, and the NARUC appreciates your efforts ta 
aflirm the importance of State oversight of multi-state utiUty holding companies. 
The Association also believes S. 621 moves in a positive direction towanl rationaliz- 
ing regulatory oversight in an increasingly competitive market. But a competitive 
market needs to fimction fairly and effectively before repealing the 1935 Act so that 
no market participant is provided an unfair competitive advantage by virtue of its 
corporate structure. 
State Regulatory Authority 

As stated in the NARUC's resolution adopted last summer, a principal concern 
with regard to reform of PUHCA is to ". . . ensure that the authority oi the States 
to regulate utility holding companies is not pre-empted or restricted. . . ." Transfer- 
ring the SEC's regulatory authorities to the FERC may, indeed, provide for a more 
reasonable, streamlined approach to regulating the activities of uiese companies to 
ensure the provision of rehable service at reasonable costs. However, the NARUC 
also strongly believes that States have a compelling interest in ensuring that con- 
sumers are provided services at costs that are reasonable and justifiable. Therefore, 
any legislation to reform PUHCA must be balanced and continue to enable States 
to determine the reasonableness of utility costs of service so that consumers are not 
left paying rates that include costs of multi-state utifity activities unrelated to the 
provision of energy services. 
Transition 

The NARUC believes that any transition period, whether contained in stand-alone 
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from their respective State legislatures prior ta the effective date of the PUHCA re- 
peal or reform. If stand-alone PUHCA reform legislation were to be passed, despite 
our serious reservations, we believe that a minitnum 2-year transition would be ad- 
visable since not all State le^slatures meet annually. If incorporated in a broader 
effort to amend laws governing the electric utility industry, we suggest that anv 
PUHCA reformation be coordinated in a manner consistent with legislation that aci- 
dresses customer choice and any provisions that address concerns relating to undue 
market power. 
Inter-affiliate Transactions and Dlverslflcationa 

The NARUC favors an approach to PUHCA reform that ensures the authority of 
the States to review prospedively requests for diversification, if a State so chooses, 
and to require that holding companies place non-utility businesses in separate sub- 
sidiaries, to regulate all inter-affiliate transactions, and to require divestiture of 
utility businesses. If States determine such actions are necessa^ to determine the 
reasonableness of costs for services provided to consumers, such determinationa 
should be protected. 

In addition, the NARUC cannot support a simple transfer of the SEC's authorities 
over affiliate transactions to the FB^C without deriving the FERC's and States' 
respective authorities over such transactions. Legislation to reform PUHCA must 



tional disputes among State and Feileral regulators. 

As you may know, a 1992 decision of the U.S. Court of Appeals for the D.C. Cir- 
cuit, commonly referred to as the Ohio Power decision, held that SEC approval of 
non-power af^ate transactions prevails over any decision to the contraiy made by 
the FERC or, by implication, the States. This decision threatens State regulation 
concerning the costs of inter-afliliate transactions sought by the utility to be recov- 
ered in retail rates and, accordingl;^, should be legislatively reversed t^i ensure that 
the costs of all non-power transacuons between holding company affiliates be sub- 
ject to review by the appropriate State and Federal rat^making authority. In short, 
the legislation must clarify States' unrestricted authority over affiliate transactions. 
Relaxing restrictions on utilib^ diversification should not be allowed absent provi- 
sions which cleariy define the States' authority to provide necessary safeguards. 
Access to Books and Records 

The NARUC's policy on PUHCA requires that any legislation to reform the Hold- 
ing Company Act should unequivocallv establish an enforceable State right of access 
by Statu to all such books and records, wherever located, that directly or indirectly 
anect consumers. States' rights to secure access to books and records is critical for 
the effective oversight of out-of-state activities of multi-state holding companies that 
affect utility rates. 
Audita 

Protecting the FESC's and States' ability to audit and investigate companies in 



authori^ for State commissions to audit transactions between the parent holding 
companies and their subsidiaries and afliliates. The NARUC also supports State 
efforts, woricins in coi^unctioD with Federal regulatory authorities, to audit multi- 
state registered holding companies in a coordinated fashion. 
Consideration of Mergers and Market Power 

Since the adoption of the NARUC's 1995 resolution on PUHCA, and while the 
Congress has debated the necessity of PUHCA, electric utilities have begun bracing 
for Uie onset of a more competitive energy sector. As a means to strengthen their 
position in any newly structured electric market, utilities have engaged in mergers, 
or have contemplated mergers, with potential competitors. Industry consolidation 
has been argued by some to be inconsistent with the efTorts being taken by both 
the FERC and the individual State commissions and legislatures to enhance the 
choices wholesale and retail consumers are to be provided on an unbundled basis. 

The NARUC expressed its concern in a 1995 resolution that economic efficiencies 
associated with growing competition may not be reaUzed if mergers have an adverse 
impact of competition in the generation market. The Association reiterated Its con- 
cents in its July 1996 resolution by stating that "[ahty legislation must recognize 
that regulation should be reduced only as competition becomes effective at prevent- 
ing monopoly abuses and allowing pro-competitive change and availabihty of cus- 
tcaner choice." As we continue to debate the role of PUHCA in the current electric 
market, and as a more market-oriented approach to the provision of energy services 
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is contemplated or implemented, we must also be mindful of the potential for mar- 
ket power being concentrated in the hands of fewer competitors. For this reason, the 
NAKUC supports the establishment of a mechanism that maintains effective State 
and Federal regulation against abusive holding company practices that could place 
undue market power in tiie hands of multi-state holding companies and harm the 
development of competition. 
Sunested ImprovemenU to S. G21— 
The PubUc UUUty Holding Company Act of 1997 

While the NARUC believes that PUHCA reform legislation should not pass sepa- 
rately from the legislation to more broadly amend Federal electric utility laws, the 
Association would be remiss not to suggest ways to further improve S. 621 should 
it ultimately proceed to a Committee vote. First, though, the A^ociation would like 
to commend tiie Chairman's recognition of the need for States to protect customers 
of multi-state electric utility holding companies from potential abuses. The bill helps 
to ensure the States' abili^ to access multi-state holding company books and rec- 
ords, audit multi-state holding companies, and regulate aiiiliate transactions within 
a holdine company system. 

Also, uie provisions pertaining to State access to books and records will go a long 
way to enable States to meet tneir State-mandated oversight responsibilities. The 
NMtUC commends the Chairman for includiiw, in this ye^s bill, provisions added 
to last year's bill by the Committee that address the enforcement of books and 
records accessibility, which are identical to the approaches contained in the Energy 
Policy Act of 1992 and the Telecommunications Act of 1996. Because those changes 
to the Act would be repealed if S. 621 were enacted in its current form, such an 
enforcement provision stiould be clarified to ensure the continued right of State com- 
missions to obtain access to books and records of exempt wholesale generators and 
exempt telecommunications companies. 

Prior to the adoption of S. 621 by this Committee, the NARUC also requests clari- 
Scation of the exemption provisions. It would be helpful if the authority given to 
the FERC to terminate a grandfathered utility exemption under the 1935 Act was 
revised to ensure that all of the utili^ holding companies are subject to comparable 
regulatory treatment regardless of corporate form. Also, the NARUC would support 
clarifying that the FERC's authority to exempt "anj^ person or transaction" does not 
translate into an abiUty to exempt utility companies from State regulation under 
this legislation, including the abiltt:^ to obtain access to books and records. 

As stated above, the NARUC advises the Committee to include a more meaningful 
transition period to enable States to obtain the requisite authorities to effectively 
oversee multi-state holding companies if this bill were to be enacted into law. While 
we appreciate the Committee's response to our concerns during last year's debate 
by changing the effective date from 12 to 18 months, in our view, a transition period 
of 2 years, at a minimum, would be more appropriate to enable State commissions 
to acquire such enabling authorities necessary for meaningfiil oversight of registered 
holding companies. 

For instance, in my State of Texas, as well as other States, the State legislature 
meets just once every 2 years. In fact, the Texas legislature is meeting this year. 
When the Texas legislature meets, it btiditionally does so for just 6 months at the 
beginning of the year. Therefore, if PUHCA repeal were enacted into law this year, 
my public utility commission would need to assess whether it required additional 
multi-state utility oversight authority and, if so, would need an opportunity to seek 
such authority trom our legislature. However, because our commission would not be 
able to secure such authority until 1999, during such time we could be without ade- 
quate safeguards to protect consumers from cross-subsidization abuses and diver- 
sification risks. Further, in other jurisdictions, registered holding companies would 
be free to restructure or to diversify into other lines of businesses conceivably absent 
any State or Federal oversight. 

Again, incorporating these suggestions are important whether PUHCA reform leg- 
islation proceeds on a stand-alone basis or as part of a comprehensive measure with 
the understanding that the NARUC recommends against pursuing PUHCA reform 
legislation separately. 
Conclusion 

As we continue to advance toward a more competitive electric market, PUHCA 
may indeed become less relevant. However, in the absence of a truly competitive 
market, we must still carefully assess what safeguards are necessary to protect con- 
sumers from potential abusive practices by holding companies. We must also evalu- 
ate whether such changes are consistent with the pro-competitive changes in the 
electric market and do not discourage greater competition in the marketplace. For 
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these reasons, the NARUC beUeves that reform of PUHCA must be considered in 
conjunction with broader changes to the Federal Power Act that support State and 
FERC efforts to provide utility customers with options in the emerging competitive 
markets. 

The NAHUC, again, appreciates the opportunity to present its views, and looks 
forward to working with the Chairman and Members of this Committee in crafting 
legislation that complements State and FERC efforts to promote competition in the 
utiUty industry while assuring that the utility rate-payers are provided adequate 
protections against possible abuses. 



Whereas, legislation to reform or repeal the Public Utility Holding Company Act 
of 1935 <PUHCA or the Act) is again being considered by Congress, in light of an 
increasingly competitive electricity market and the potential economic efficienciea 
BBSodatea with growing competition in the electric industry; and 

Whereas, the National Association of Regulatory Utility Commissioners (NARUC) 
and State commissions will play an indispensable role in managing any transition 
to a more competitive energy market in order to ensure that energy services are pro- 
vided at rates and conditions that are just, reasonable, and nondiscriminatory for 

Whereas, llie NARUC supports reducing some of the restrictions and prohibitionB 
of the Act, while favoring those specific enforcement mechanisms in uie PUHCA 
amendments enacted in the Energy Policy Act of 1992 and the Telecommunications 
Act of 1996 which, inter alia, provide State commission access to holding company 
books and records of exempt wholesale generators and exempt telecommunications 
companies, State consent for sale of jurisdictional utility assets, protection against 
abusive afliUate transactions, and independent audit authority for the effective dis- 
charge of State oversight responsibilitiesi and 

Whereas, the NARUC, by a previous resolution on PUHCA reform, supports the 
position that such reform should not include arbitrary distinctions baseo on cor- 
porate structure, should ensure that the authori^ of Uie States to regulate utility 
nolding companies is not pre-empted or restricted, and should include a meaningful 
transition period before the new Federal l^islation takes effect; 

Now, Therefore, Be It Resolved, by the Executive Committee of the National 
Association of Regulatory Utility Commissioners, convened at its 1996 Summer 
Meeting in Los Angeles, California, that any legislation to change PUHCA should 
be consistent with the following: 

1. Reform or repeal of the Public UtiUty Holding Compaiw Act of 1936, and the 
amendments set forth by the Energy Policy Act of 1992 and the Telecommunications 
Act of 1996, should be considered in light of discussions on comprehensive legisla- 
tion to revise the Federal Power Act and restructure the electric utility industry 
through appropriate State processes. 

2. A sensible mechanism should be established that maintains effective State and 
Federal regulation against abusive holding company practices which could place 
undue marlEet power in the hands of multi-state holding companies and harm the 
development of competition. Any legislation must recognize that r^ulation should 
be reduced only as competition becomes effective at preventing monopoly abuses and 
allowing pro-competitive change and availability of customer choice. 

3. Any comprehensive legislation should be consistent with the PUHCA reform 
provisions embodied in the Energy Policy Act of 1992 and the Telecommunications 
Act of 1996 as supported by the NARUC and provide for la) State consent for the 
sale, encumbrance, or disposition of existing State jurisdictional rate-based facilities, 
(b) reporting obligations concerning investments and activities of multi-state public 
utility holduiK company systems, (c) restrictions against assumption of liabilities of 
non-regulateu activities through securities issuances, guarantees, endorsements, or 
sureties and the pledging or mortgaging of assets, (d) protection against abusive af- 
filiate transactions, (e) prohibitions against reciprocal arrangements entered into in 
order to avoid the provisions of that legislation, (f ) Federal and State commission 
access to books and records, (g) independent audit authority for State commissions, 
and (h) nonpre-emption of State rate authority: and finally, nothing in that legisla- 
tion should affect the authority of State commissions under State laws concerning 
the provisions of utility services, to regulate the activities of a public utility which 
is an aSiliate, subsidiary, or associate of a multi-state public utiUty holdii^ com- 
pany, and other relevant consumer protections. 
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4. Any comprehensive legislatiDn should provide the SUtes with the flexibili^ to 
respond to changes in the utility industry arising from market forces, technology, 
or financial conditions. 

With these protections in place for consumers, the States will be able to regulate 
where they must to protect the public interest and deregulate when market condi- 
tions warrant. 

Sponsored by the Committee on Electrid^ 
Adopted July 25, 1996 
Reported NARUC Bulletin No. 32-1996, page 13 
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poration, the public utility subsidiary of National Fuel Gas Company, National Fuel 
IS one of only three registered natural gas holding companies and the only reg- 
istered company in New York State. I am here to emphasize our continuing suppwt 
for reform of the Public UtiUty Holding Company Act, subject to the need for uni- 
form inter-state treatment of holding company ss^stems. 

At the hearing before this Committee last June on the predecesBor to S. 621, we 
were all involved in debating our views on the issue of PUHCA reform. Having 
heard the testimony of other parties, it is clear that National Fuel's initial perspec- 
tive, that simple PUHCA repeal would minimize our regulatory burdens, was itself 
overly simple. I say this now because PUHCA repeal alone is clearly unacceptable 
to many other interested parties, especially consumer groups. 

Consumer groups, among others, oelieve that in the event of outright PUHCA re- 
peal, market power issues will require additional FERC and State review authori^ 
over holding company financial transactions and investments. With due regard to 
those concerns, a company like National Fuel, which has businesses regulated by 
the FERC and two State public utility commissions, has ita own concerns about ad- 
ditional regulatory burdens on three fronts. In particular, we strongly believe that 
granting powers of review over holding company activities to 50 State agencies and 
the FERC will, without doubt, result in increased, uncoordinated burdens on all of 
the companies in the holding company system. With the repeal of PUHCA and the 
proposed extension of authority to 51 agenciea, no one entity will be charged with 
the duty of adopting a balanced approach that gives weight to all interests and im- 
plements appropriate protections. 

For these reasons, while still actively supporting reform in the public utiUt^ hold- 
ing company arena. National Fuel beheves that PUHCA reform must include some 
narrow retention of SEC authority over financial matters and a continued SEC role 
in the auditing of such matters. 

I also want to emphasize my company's continued position that repeal of the re- 
strictions on investment in our now slmoHt completely deregulated gas industrf 
should happen immediately. National Fuel is part of an industry which has been 
through a (Ufflcult, wrenchii^ restructuring and is now operating in a robustly com- 
petitive environment. The 1935 Act imposes burdensome regulation which hinders 
that competition. 

Those who advocate waiting for electric industry restructuring ignore the fact that 
the natural gas industiy has already restructured, yet it still remains sutgect to re- 
quirements that limit its flexibili^ to respond to the constantiy changing market 
conditions. 

When PUHCA was enacted 62 years ago, our industry was a vertically integrated 
utiU^ system which would produce natural gas, transport that gas by pipeline, and 
distribute it to all retail customers in a geographically restricted service territory. 

Today's natural gas indust^ no longer bears any significant relationship to the 
natural gas industry of 1935. Wellhead prices have been decontrolled and prices are 
set by the market. 

Pipeline rates remain regulated by the FERC, but rates and services have been 
unbundled. Customers can purchase transportation, storage, and other services sep- 
arately and the pipeline no longer bundles the services for a single inclusive rate. 
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Brokers, hub operators, and maiketers compete against us in providing mixes of 
services for our customers. These nonregulated companies provide at market prices 
the bundling that regulated pipelines once performed. 

Local distribution to retail customers remains subject to State commission re- 
quirements, but in many States these same customers have the opportunity to pur- 
diase gas at the wellhead and arrange their own pipeline transportation of that gas. 

Last year, our utility and the other major utihties in New York tiled new tariff 
designed to unbundle our retail servit^s to all of our customers. Residential cus- 
tomers are now able to choose their natural gas supplier in that State. Residential 
customer choice will soon be available in our Pennsylvania utility operation through 
our recently filed "Energy Select" pilot program. Most of the suppliers competing, 
or soon to be competing, with us are completely unregulated. As 1 drive in to work 
in the morning, I can hear advertising on my car radio urging listeners to buy their 
energy from an unregulated company locatM over 1,400 miles away. In the mean- 
time, National Fuel must deal with significant regulations at both the State and 
Federal levels. 

We are committed to allowing all of our customers to choose where to buy their 
gas and we will provide the transportation of those volumes. But in order to be able 
to compete against unregulated marketers who can change their prices on a mo- 
ment's notice, we must reduce the burden of regulation. 

We must be carefiil, however, not to replace the 1936 Act with more burdensome 
and extensive regulation. As currently drafted, S. 621 grants oversight authority to 
at least 51 different agencies. Given that State agencies, in particular, have a very 
narrowly defined geographic interest, they cannot be considered the best entities to 
oversee the implementation of a consistent inter-stato consumer and investor protec- 
tion policy. Hence, to the extent regulatory oversight of the financial transactions 
of holditu; companv ^stems should continue, it should rest with the SEC, a well- 
respected bedy witn significant expertise and experience in the area. 

Thank vou, again, Mr. Chairman, for the opportunity to testify before your Com- 
mittee tooay. I would be pleased to answer any questions you may have. 
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Good morning. Chairman D'Amato and Members of the Committee. My name is 
Buxsy Meyer. I am Senior Vice President and General Counsel of Central and South 
West Corporation (CSW) and its subsidiaries. CSW is a registered electric holding 
company under the Public UtiUty Holding Company Act of 1935, headquartered in 
Dallas, Texas, and I am here today on behalf of the Repeal PUHCA Nowl Coalition. > 
I appreciate the opportunity to appear at this hearing, and I wish to acknowled(|e 
the leadership demonstratol by both the Chairman and Ranking Member of this 
Committee in having introduced legislation repealing the Public Utility Holding 
Cconpany Act of 1936 and for scheduling this hearing on S. €21, the Public Utili^ 
Holding Company Act of 1997. 

Since its incorporation in 1926, the goal of CSW has been to ensure that the cus- 
tomers of CSWs utiUty subsidiaries received reliable and economical electric power 
and that its shareholders received a fair return on their investment in this capital- 
intensive company. As long as the demand for electricity and energy services grew 
at rates of 10 percent or more, these goals were relatively easy to meet However, 
since we have Become "a mature industry" and growth is less than 2 percent, we 
are forced to seek flexibility to respond to growing competitive pressures. This com- 
Mny, perhaps more than others, nas experienced mucn fhistration under the Act. 
We have had the "^inique" honor of having the longest outstanding application on 
record, some 7 years, only tt 
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Imrtitiita, Entergy, General Public Utilities Corporation, Interatate Natural Gas Association, 
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the merits of our request, they were powerless to approve it unless the Act were 
chained. {CSW Credit. Inc., et al., HCAJt No. 25995 (Mm^ 2, 1994).) 

Mr. Chairman, as you are aware, we have been seeking relief under the Act for 
now many years. We have witnessed your leadership in Uie early 1980's when the 
SEC under the Reagan Administration recommendeci repeal of PUHCA to Congress, 
and we have witnessed the SEC under the Clinton Administration, after a year-long 
study, recommend repeal of PUHCA to Congress. During that time, our company 
has tried to position itself to bring the greatlest value to our customers and snare- 
holders. During that time, I have had the privilege of serving on many industry 
committees, and of meeting regularly with regulators, investors, and rate-payers. 
Certainly all who understand the Act agree that PUHCA should have been repealed 
some time ago. Certainly, the time to repeal PUHCA is now and I urge this Com- 
mittee to report S. 621 favoiably, as soon as it can reasonably be done. 



.... „ . ... 1 both the gas and electric utility industries, 

and many other analysts and commentators, all agree in concluding mat PUHCA 
has long outlived its usefulness. It has become a regulatory anachronism, a barrier 
to competition and to innovation. Change is occurring rapidly in our industry, and 
PUHCA imposes unneeded restrictions, significant costs, and confers no real benefit 

PUHCA should be repealed now. Its repeal should not be contingent on other pol- 
icy and legislative issues that may aflect the gas and electric industries. Simply put, 
PUHCA repeal should not be held hostage to the important debates about restruc- 
turing in the electric industiy, or retail wheeling, or the future of the Public Utili^ 
Regulatory Policies Act of 1978 (PURPA). These are important issues that impact 
all stakeholders in the electric utility industry. They deserve serious study, discus- 
sion, and debate and we hope Congress will give them the attention they deserve — 
but do it separately from consideration of S. 621. 

Serious debate and discussion of these other issues is still ongoing and there are 
many different views to reconcile. Conversely, a full merits review ofPUHCA repeal 
started more than 15 years ago, and there is near unanimity that the 1935 Act is 
no longer required to protect customers or consumers. Indeed, in 1982, the SEC 
found that PUHCA's statutory objective had been achieved. In the intervening 15 
years, the case has been overwhelmingly built to show that conclusion was correct. 
Two years ago, after conducting a full study of the issues, including significant pub- 
lic participation, the SEC a^ain concluded that PUHCA was no longer needed and 
that, with appropriate conditions to assure the availabili^ of regulation authority 
over utilities, repeal was the preferred option. 

We agree that the supporting analysis is clear and irrefutable. We congratulate 
the SElC for accomplishing the goals set out for it at the time of the passage of the 
... ^_ ir.nr ._j -„__ .L-. ___.: — ■ — .L_. _...i__^._. L — j___ "-e industry and the 

' exceeuB any auegea neneiits. 
L Hw Coalition and Ita Members 

As ! noted, I am appearing today not simply on behalf of my own company, and, 
indeed, not simply on behalf of the registered gas or electric holding companies, but 
on behalf of a Coalition that seeks repeal of PUHCA Repeal of the 1935 Act is im- 
portant not just to those companies tliat for 60 years have borne the burden of its 
regulatory requirements, and whose ability to respond to the eidstii^ competition 
is handicapp»i by that Act, but to other utilities — gas and electric as well as to 
other potential participants in industries going through dramatic changes. 

I think it is impressive that our Coalition includes virtually all of the current ro- 
istered companies. On this issue, gas and electric registered holding companies are 
united: We all need the ability to respond more freely and flexibly than we can 
under the Act to market opportunities and to the needs of our customers. 

Similarly, companies now exempt from the Act's requirements — again, both gas 
and electnc — also seek repeal. The potential application to them of the Act's lull 
strictures, and the current imposition of limits on their ability to serve customers 
geographically or through additional utility services, hinders innovation and frus- 
trates the fiiilher development of competitive markets. 

My friends in the gas industry have already experienced significant, some would 
say overwhelming, change. They now face competition in every facet of their busi- 
ness, yet they remain subject to additional regulation over their lines of business, 
corporate structure, and financing that their competitors do not have. PUHCA's reg- 
ulations impose higher costs and less flexibility, nandicappine them in meeting the 
demands oi their competitive markets. I know others t^ti^ng today will speak 
more about those issues. 

Repeal of PUHCA, with appropriate safeguards to remain in place, is essential 
now, to let competitive and innovative developments occur, even while the regu- 
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eluding Coneress, farthv oHisider changes 
le eiectnc -~ ' " '" — ' " 
U. The Bordens of FUHC A 

llioee of us who (^>erate as reeistered cranpanies know how burdensome and lim- 
iting the requirements of PUHCA are, and the disadvantage at which we are placed 
compared to other industry participants: 

> We are limited to serving utility customers in a "single integrated" service teiri- 
tory. As a result, we cannot {except in limited circumstances) expand to offer serv- 
ices to others, even in our core business, either by expanding our operations or 
investing in other utilities, as can be done by non-hotding company utilities. 

• We need prior approval from the SEC before our affihates and subsidiaries can 
rater into contracts with each other. The SEC determination on the terms (includ- 
ing whether the contract will be at maricet rates or at coat) is binding on rate reg- 
ulatory ageodes. Ab a result, opportunities to save some costs or to operate wiui 
affidendes, available on short notice, cannot always be seized. 

• We and our non-utility subsidiaries are not able to issue or sell securities, or alter 
securi^ ri^ts and powers, without prior SEC approval. As a result, our capital 
structures are much more limited; and our ability to take advantage of financing 
(9P<Ktunities, especially in dynamic capital maricets, is more limitM; and we can- 
not use several ^rpes at securities which are now widely accepted as appropriate 
in our industries. 

• Without a special SEC approval, we cannot invest in anv other lines of business — 
uttder mdrting SEC interpretations, we are limited to the single utility business, 
I^ua only sudn other businesses as are "iunctionally related' to the operation of 
a utili^ business. Businesses that make good financial and economic sense, busi- 



sscmMurtunit 
Titcnes, and 



ities that would help additional economic development ir 



J, and even businesses that if allowed to operate freely would save our 
s money, may be fta-ecloeed. The SEC's recent efforts to provide some ad- 
ministrative relief, such as through Rule 58, have highlighted this point. Rule 58 
does not free the registered companies from restrietioa. Rule 56 merely codifies 
tlie SEC's precedents of what lines of business are "iunctionally related, and the 
SECs previous case-by-case decision to allow companies to operate in these busi- 
nesses. To offer services that our customers want and need, registered companies 
must have greater flexibility than Rule 68 provides. 

Even the exempt companies, although fi«e of virtually all of the specific restric- 
tions in PUHCA, are liinited to serving utili^ customers in a spednc geographic 
area, lest they lose their exemption. They also must consistently worry about di- 
versification, because the SEC nas the power to revoke their exemption under the 
'hinless and except' clause. 

Although they were important at the time of passage, the stringency and severi^ 
of these restrictions make little sense in today's circumstances. In the 62 years since 
1935, securities markets have becrane much more effective and efficient. The SEC's 
other authorities under the Securities Act of 1933, the Securities Exchange Act of 
1934, the Trust Indenture Act of 1939, the Investment Advisors Act of 1940, and 
the Investment Company Act of 1940 assure that investors receive appropriate in- 
formation, and can make informed decisions. Rating agencies, such as Moody's and 
Standard ft Poor's, constantly evaluate our management and operations and rate us 
accordingly, and beUeve me, as an interest sensitive industry, we are vif[ilant in 
maintjiining or improving our ratings l^ these agendes. Moreover, there is exten- 
sive financial and corporate information available commerdally through hundreds 
of magazines, newsletters, on-line computer services, and network sources, enabling 
the markets to respond within hours of dgnificant events. 

Similariy. the utility regulatory commissions, both the FERC and the State com- 
missions, nave clearer authority than was in place in 1935. The standardization of 
utili^ accounting, better staffing, and more cleariy defined requirements have all 
made rate regulation more effective. Changes fostered by other congressional ac- 
tions, including some provisions of PURPA, the Natural Gas Policy Act (NGPA), and 
the Energy Pdicy Act of 1992; by the FERC, including Orders 436, 600, and 636, 
on the gas side; and the new rules in the FERC Orders 888 and 889, 888A and 889A 
regarding transmission access on the electric side; and by the State commissions, 
inuuding Texas and Cahfomia as well as many others, are establishing competitive 
markets, instead of regulation, as the mechanism to enforce efBciency and cost effec- 
tiveness in the utiUty business. 

In light of the change the electric industry is experiencing now, and expressly in 
li^t (tf the authority tiiat already exists in the SEC. the FERC. and the State com- 
: — g regarding the securities markets and rate matters, PUHCA has become a 
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redundant anachronism. It lacks the flexibility to allow the companies to adapt to 
new circumstances. Its model of the utility industry simply no longer comports with 
what the industry is doing, and what the FERC and the State commissions would 
like us to do. We need permanent and complete relief today from the unnecessary 
regulatory burdens imposed by the Act, and the proper relief is repeal, as set out 
in S. 621. 
m. The SEC Report and RecommendationB 

The SEC reached that same conclusion— that the Act, as implemented by the SEC 
since 1935, has achieved its purposes, and now is not required for effective regula- 
tion. Indeed, the Act must be repealed to level the playing field in the new cir- 
cumstances of the industry. The costs and burdens imposed by the Act, on the SEC 
and its staff as well as on us, do not provide sufHcient real beneiit. 

Certainly there had been abuses at the time PUHCA was passed in 1936. The 
SEC's report carefully describes the implementation efforts that were made by the 
commission, and the success of those efforts. The pyramided holding structures are 
long gone, and (as the SEC says) are not likely to reappear. The leveraged financial 
structures and the resulting risks to investors are gone, and (as the SEC says) are 
not likely to reappear. The limits on State and Federal regulatoiy authority have 
been corrected. 

Based on its own detailed review, the SEC recommends repeal of the Act. The 
SEC emphasized that halfway measures, such as putative "reform" of the Act to pro- 
vide for additional exemptions or to streamUne certain aspects, will not achieve the 
benefits of repeal. We agree with the SEC's conclusion in uiat regard. There are sig- 
nificant benefits to be achieved, by the regulated companies, by the regulators, by 
consumers, and by investors. But those benefits will not be achieved unless Con- 
gress repeals PUHCA. 

It is true that the SEC's preferred option is repeal with limited conditions, and 
I will address those conditions in a moment. Some will want to stress that the con- 
ditions are essential if repeal is to occur. The stronger point is that repeal is essen- 
tial to obtain the benefits identified, and that any conditions must not be so limiting 
as to destroy the benefits to be achieved. 

The SEC also has undertaken some administrative reforms, to be put in place 
while legislative consideration goes forward. 'Diose administrative reforms are help- 
ful in making changes that ease some of the burdens, and the registered companies 
appreciate the SEC's efforts. However, I must be blunt. Those administrative re- 
forms are at best halfway measures — because the commission's authority to make 
essential, fundamental change, is limited. Some have challenged even those limited 
administrative reforms. The administrative reforms, while usefiil and important, are 
not by themselves enough to correct the essential problems with the Act. S. 621 ad- 
dresses those essential problems, and only repeal, with safeguards, will at^eve the 
benefits that are available. 
IV. Conditions on Repeal 

The SEC's report suggested that certain consumer concerns be addressed along 
with repeal, and the bul you introduced, Mr. Chairman, addresses all these issues. 
Specifically, the SEC has proposed that any repeal of the Act also include provisicHis 
(1> to ensure access to books and records which are required for the effective dia- 
charge of a State's regulatory responsibilities; (2) to establish Federal audit author- 
i^; and (3) to establisn some locus for Federal oversight of intrasystem transactions. 
Trie SEC also suggested that the task of carryii^ out those new provisions be given 
to the FERC. 

State commissioners and some rate-payer advocates have expressed concern that 
State authority would not be sufficient to obtain necessary information for proper 
discharge of State regulatory action; and that there would be a continuing need, 
after repeal of PUHCA, for Federal audit authority and Federal oversight of system 
transactions that would pass costs through to rate-payers. We understand those con- 
cerns, and we also understand the significant difference between repeaUng the Act 
while providing for certain safeguards, and simply transferring the existing burden- 
some requirements to a new forum. We believe S. 621 fully addresses these concerns 
and includes provisions to provide access to books and records, and to grant audit 
authority to the FERC. Those provisions reflect input from the SEC, the FERC, and 
the State commissions last year. While there may he fine-tuning of these provisions, 
we are fully prepared to work with you, the Members of this Committee, and Con- 
gress to assure uiat the final bill inuudes provisions that would implement any nec- 
essary safeguards. Of course, any such provisions should recognize the authority 
which already exists, and which already addresses these important issues. 



b.Google 



With regard to books and records, all utility companies, including ours, know full 
well that the books and records of the utility company must be available to regu- 
lators for their review, and that the burden will remain on a utility to demonstrate 
that its proposed rates are just and reasonable under the circumstances. Similarly, 
we understand and can accept a review of the books and records of those afdUates 
that deal with the utility company and that would thereby pass costs through in 
rates. However, there are undoubtedly some afTiUates in a aiversified company that 
will not pass costs through to rate-pa;^ers, or whose activities are so removed from 
the utility activities, that access to meir books and records would be of no legitimate 
value for rate-making or cost allocation purposes. The key test ia what access is nec- 
essary for the effective and proper discnarge of the regulatory authority involved. 
We look forward to continuing to work with your staff on this point. 

Similarly, we understand the need for audit authority as it relates to an operating 
utility, and those that are providing services to it, and whose costs will be passed 
through to rate-payers. Again, the proper test ought to be the regulatory need for 
or the regulatory benefit to be achieved by an audit in Ught of r^^jlatory jurisdic- 
tion and the likelihood of costs being passed through to rate-payers. Here, too, we 
look forward to working with staff and the cr — 



In re^rd to the oversight of affiliate transactions, aeain we understand the in- 
terest of regulators in reviewing those transactions involving the utili^, and which 
will cause the incurrence of costs to be passed through to rate-payers. Indeed, many 
State regulatory commissions already review transactions between a utility and ite 
affiliates, and no further authority is needed. However, we can also envision a num- 
ber of transactions between affiliates completely apart from the operating utihty 
companies, which would not cause the incurrence of costs to the utility. Where the 
aflihate contractual arrangements are not related to costs to be incurred or passed 
through in the utility's regulated rates, or where those arrangements are market 
transactions, separate regulatory review of the inter-afBliate transactions would be 
unnecessary. We will be pleased to work with your staff in developing language to 
resolve these issues in an appropriate way. 

Over the years that CSW and othera nave advocated repeal of PUHCA, we have 
heard many arguments for delay or for continuation of PUHCA's unnecessary re- 
strictions. Let me address these arguments in turn. 
Cmicentration of Market Power 

Some have asserted it is essential to retain PUHCA in order to limit what they 
call "concentrations of market power" as the electric industry restructures. Those 
who make that assertion either do not understand the role PUHCA has played, or 
willfully misstate it. PUHCA's existing provisions actually increase the likelihood of 
concentrations in particular markets, because the "integration requirements" and 
geographic restrictions of the Act limit both registered companies and exempt com- 
panies to retail utiUty holdings in particular areas, and restrict the ability of more 
distant companies to acquire, construct, or operate facilities that could compete with 
the local utuity. PUHCA effectively keeps new entrants out of the markets, and also 
keens registered companies from engaging in competitive lines of business. Indeed, 
PUHCA as it stands, requires utihties to limit acquisitions to nearby utihtiea — ones 
that can be integrated or that do not result In a loss of exempt status. Those nearby 
utilities are the ones most likely to have presented the possibility of competition. 

Repeal of PUHCA will not create drcumstances where additional mergers will fos- 
ter increased concentrations of market power. As the SEC itself stated in its report 
2 years ago, its pohi^ toward mergers and acquisitions in the utility industrv has 
been one of "watchful deference"— deference to the determinations of the FERC and 
State commissions regarding the efficiencies or other benelila to be gained, and the 
conditions to be imposed on any proposed utility merger possibly subject to the Act. 

" *- 'mportant to recognize several facts about mergers and market power a 



tions if PUHCA is repealed. First, the very same expert agencies who today sub- 
stantivelv review mergers will do so after the X935 Act is repealed. The FERC will 
retain all of its merger authority, it will pursue consideration of its merger policy. 



and, indeed, it will have the assurance that future mergers will not create new Ohio 
Power or other similar regulatory conflicts at the Federal level. State commissions 
will still have their authori^ to approve, block, or condition mergers that they have 
today under State law. PUHCA's repeal will have no effect on that The Department 
of Justice will retain its antitrust authority under the Sherman Anti-Trust Act, and 
the Federal Trade Commission and the Department of Justice will retain their Hart- 
Scott-Rodino authority. The only thing that will change when PUHCA is repeated 
is that after all of those approvals are given, the SEC will no longer kaue the unnee- 
easary and duplicative regulatory burden of again stating its dqSerenee to the deei- 
aiona the other r^ulatory ogeTieies have already reached. 
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As the number of mergers proposed, announced, or accomplished within the last 
2 yeaiB shows, the FERC and the States have ample authority and experience to 
address market power issues. The repeal of PUHCA will not affect the regulatory 
oversight of mergers. 
Consumer Protections 

Oth 

ultimate consumer protection is the rate-making authority of the State cl 

and the FERC. These bodies have the plenary authority to disallow any costs which 
may be borne by the rate-payer. Whether the concern is the cross-subsidization to 
a nonregulated subsidiary, losses from non-utility investments, or the increased cost 
of capital on an operating company due to bad management decisions by the holduig 
company, not one penny of these costs can be passed along to the rate-payer without 
approv^ by either the State commissions or the FERC. 

But PUHCA is not a utility rate regulation statute. Neither PUHCA nor the SEC 
have anything to do with retail or with wholesale rates. PUHCA is about restricting 
corporate structure and finance and was enacted to address a unique set of dreum- 
stances that, because of other laws, regulations, and marketplace reaUties, is in- 
capable of reoccurring. Because the resbictions are so severe, the Act now stands 
like a Maginot line — a barrier built for the last war — facing the wrong direction for 
the challenges of the present and the future. 

But, in any event, S. 621 fully addresses concerns about consumer protections. It 
assures FERC and State authority to review all of the relevant books and records. 
It assures that relevant regulatory agencies will be able to audit those matters that 
pass costs on to consumers. By repealing PUHCA, it assures that at the Federal 
level, there will not be inconsistent positions on afUiate costs and afQliate contracts. 
As F^RC Chair Moler has repeatedly said, at least until the issues relatiiw to com- 
petitive markets are resolved, the best consumer protection is effective ana efficient 
utility rate regulation. PUHCA isn't about that, and in some ways PUHCA infringes 
on that. PUHCA's repeal throueh S. 621 will assure necessary rate regulation is 
available, while eliminating dupucative and costly burdens. 
Just Wait for the Package 

Lastlv, there are those who do not aicue that PUHCA is needed. Indeed, they 
agree uiat PUHCA is anachronistic, burdensome, and unnecessary. But they ur^ 
this Conunittee and Congress to wait — wait for electric industry restructuring; wait 
for some package that has yet to be introduced, much less considered. 

For all of the reasons I nave already given, PUHCA repeal can and should go for- 
ward without waiting for electric industry restructuring. Those issues will be dealt 
with, but they deserve our full and thou^tful consideration. The Energy Committee 
has held several workshops and has more scheduled. The FERC is carrying on that 
process at the wholesale level, and almost all the States have some consideration 
of that process underway, with several actively implementing competition programs. 
I have every confidence that the process will continue, and that we will be active 
participants in it But PUHCA prevents some aspects of the proper experimentation 
that the States wish to undertake from going forward. PUHCA prevents not only 
my company but all companies fr^m competing equally in the developing markets. 
PUHCA prevents my friends in the gas industry from competing, even though re- 
structuring has already occurred in that industry. 

We stronely urge this Committee to take the step which is within its jurisdiction, 
and favorably consider S. 621. Do not burden this significant step forward by includ- 
ing other matters. Let the process of experimentation, consideration, and develop- 
ment occur on the other issues, which will ripen to condusion in their turn. This 
bill is ready, this issue is ripe, the case has been proven, over and over again. 
V. Concluston 

SEC Chairman Arthur Levitt, at the commission meeting adopting the SEC's re- 
port, noted the extraordinary power granted by PUHCA^the authonty to refs^on 
the structure and business practices of an entire electric and gas industry. Commis- 
sioner Isaac Hunt has stated that PUHCA is the most restrictive Act enforced by 
the SEC and that the concerns PUHCA forces the commission to focus on are ade- 
quately addressed by the other Acts under its jurisdiction. 

The SEC has implemented the reforms that Congress sought to achieve throu^ 
PUHCA, and the abuses have been corrected. As tJie commission itself has found, 
the Act now imposes direct burdens on both the gas and electric industries and the 
SEC, and lacks the flexibiUty to respond to the current finandal markets, as well 
as the chances taking place in the gas and electric sectors. The SEC's Director of 
Investment Management su^ested uiat implementation of the recommendations — 
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repeal of the Act— would facilitate consumer protectiOD, would encourage innovation 
and flexibility, and promote competitdon by acting to remove umieceasary reeulation, 
thus enabling companies to provide energy to America's ctmsumers in a fleimle, effi- 
cient, and competitive manner. 

We agree, and we hope that this Committee, and this Congress, will agree. We 
urge that jrau move ^ckly to consider and pass S. 621, and we look forward to 
working with you for its enactment 

Thank you, Mr. Chairman, for the opportunity to testify. I will be happy to re- 
spond to any questions. 



PREPARED STATEMENT OF LES E. LoRAUGH. JR. 

Vice PREStoeNT, General Counsel, and Chief Environmental Officer 

Pacific Enterprises, Los Angeles, Californu 

APRIL 29, 1997 

Mr. Chairman, Members of the Committee, I am Lea E. LoBaugh, Jr., Vice Presi- 
dent, General Counsel, and Chief Environmental OfBcer of Pacific Enterprises (PE), 
whiidi is an esempt holding company under the 1935 Act I manage a law depart- 
ment of nearly lOO people who provide a broad range of l^al services addressing 
issues of concern to PE and its subsidiaries. Since joining PE in 1975, I have servM 
in a number of [tosittons, including Associate General Counsel, Asustant General 
Counsel, and Senior Counsel. Prior to joining PE, I was an associate with Holberg, 
Fiiwer, Brown & Abramson in San Francisco. I received my JD from Georgetown 
Umversi^s Law Center in 1970. 

By way of background, PE is the parent company of Southern California Gas 
Cmnpany (SoCalGas), the Nation's largest natural rais distribution utility. SoCalGas 
serves more than 17 million people through 4.7 million meters. 

Thank you for inviting me today to discuss the exempt utility holding company's 
perspective regarding conditional repeal of the Public Utility Holding Company Act 
of 1936 (PUHCA). Smce the issue of utility diversification is often raised in the de- 
bate regarding PUHCA, in addition to addressing your concerns, I would also like 
to discuss the diversification enieriencea of Pacific Enterprises. 



enieriencea of Pacific Enterprises. 
E IS engaged in the process of obti 
with the Enova Corp., the parent coi i- . . . 
Gas & Electric Company. This merger will add another 3 million people ti __ __ 
tomer base and will result in savings to shareholders and rate-payers of $1.2 biUion 
over 10 years. The combined company would also be exempt under the 1935 Act 

Pacific Enterprises and Enova recenUy Sled a re^nse to protests to our meroer 
application pending before the Federal Energy Regulatorv Commission (FERC). "nie 
issues raised by parties that oppose our merger are all State r^ulatory issues that 
either have been or are being addressed by the California Pubhe Utilities Commis- 
sion. The opponents are the very same parties that fear the competition in energy 
advices that PE and Enovs represent, or fear the consequences of energy maiket 
ccnnpetition itself. 

As recently as just 10 years ago, the Securities and Exchange Commission (SEC) 
rules would not have permitted an exempt holding company such as PE to become 
a combination company, and our proposed merger with Enova would not have been 
approved by the SEC. I raise this issue both because it demonstrates how interpre- 
tations of law are subject to change, and also to suggest the negative impact that 
differing interpretations may have upon businesses seeking to operate withm a com- 
petitive marketplace. 

Since it is my understanding that ;^our Committee is particularly interested in our 
thoughts reganling three issues, 1 will first address them before detailing PE's pre- 
vious diversification eSbrts: Should PUHCA repeal be treated as a separate Issue 
or as part of a package of reforms; what are the market power implications of condi- 
tional PUHCA repeal; and whether or not any additional consumer protections are 
required as part of PUHCA repeal. 
Should Conditional PUHCA Repeal be a Stand-Alone Issue? 

This question has been raised within the context of the ongoing dri>ate regarding 
whether Congress should pursue comprehensive electric industry restructuring 1^- 
islation. We commend the comments of Chairman D'Amato, and of Senate Energy 
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and gas industries. We. for example, are here because SoCalGas is a natural gas 
utility. Unlike the electric industry, the natural gas industry is already disaggre- 
gated, and is well along the path of deregulation with vigorous competition in most 
market se^ents. The problems posed for our industry by this archaic and duplica- 
tive securities law are real and immediate, and the remedies should not be held in 
abeyance while the restructuring of the electric industry is completed. 

For the natural gas industry, the burdens of PUHCA are real. They exist today. 
We face a growing list of competitors seeking to take advantage of the der^ulation 
of the natural gas industiy by pickir^ off our customers, while we are constrained 
by PUHCA from competing in and expanding domestically into the very business 
we know beat— the provision of energy services. The new competitors — inter-state 
pipeline companies,^as brokering ana marketing companies, and even utility com- 
panies from other States — are here today and are active in our service territory. 
There is no merit in granting some indusd^ players an advantage over oljiers based 
solely upon their regulatory status under PUHCA. 

Managing natural gas distribution and b^nsmission is what we have done best 
for more than 100 years, and it is this and the related enerey services field that 
is our company's logical business path to growth and financial health, benefiting not 
just our shareholders, but our rate-payers as well. But under PUHCA, we are per- 
mitted to invest in a gas distribution system in Argentina (which we diJd) but essen- 
tially prohibited from owning a similar system in Arkansas. We fail to see the public 



interest being served by a securities statute that encourages domestic utility c 
porations to export capital, rather than gain the savings tor ' " ' 

(low from system efficiencies here at home. 



From a practical standpoint, we also note that the FERC is involved in charting 
the course for wholesale competition in electricity, and many States, including our 
home State of California, are far advanced in Bodressing retail electricity competi- 
tion. It is therefore not clear at this point that broad l^islation regarding electric 
restructuring has a dear consensus, let alone that such legislation has a chance of 
being enactal soon. We urge you not to postpone the important action of PUHCA 
reform while the electric industry restructuring debate proceeds through complex 
and contentious issues. There is si^ficant concern that the movement toward retail 
ctnnpetition in States such as Califomia may be distorted or delayed by Congress' 
failure to enact PUHCA repeal. 

Let's move forward with an issue that is clear and has the consensus of the ex- 
perts charged with administering this 60-year-old securities law. After extensive 
study and public comment, the ^C is urging conditional repeal (and has done so 
under both Democratic and Republican Administrations). In this era of reinventing 
Government to make it more effective and efficient, it would be most unfortunate 
if Congress were to fail to act on this issue. The SEC has charted a course of admin- 
istrative liberalization of the Act pending congressional action. Our concern with 
that approach is that it is impermanent and piecemeal. 
What Market Power Issues Are Raised by PXMCA Bepeal7 

When PUHCA was enacted in 1935, the electric and natural gas industries were 
still in their infant stages, the SEC was a new agency, the Federal Power Commis- 
sion (the predecessor of the FERC) was created at the same time as PUHCA, and 
many States still did not have public utilities commissions. When the SEC under- 
took its study of PUHCA in 1995, the agency determined the substantial changes 
in Federal and State regulation made PUHCA redundant 

The question of the effect of conditional repeal of this duplicative law on market 
power is a false issue. Conditional PUHCA repeal does nothing to diminish the 
power of the FERC, the Department of Justice, or of States to intervene in meivers 
and acquisitions. In fact, PE's experience in the merger with Enova has dearly dem- 
onstrated that regulators look very closely at market power issues. In fact, we have 
had to provide extensive market information to the State Public Utilities Commis- 
sion, the State Attorney General, the U.S. Department of Justice, and the FERC to 
address their concerns about market power. The documentation provided has shown 
that our merger encourages competition, and any argument to the contrary — i.e., 
that there is a gap I^ regulators in looking at market power issues — is simply spe- 
dous. Interestingly, from our mei^er experience, we have also learned that competi- 
tors will not hesitate to raise the market power issue and ensure that their concerns 
are addressed. 

From a national perspective, to date the restructuring of the natural ^s industry 
has resulted in the development of a more mmpetitive market. Competition has re- 
duced wellhead prices, and State public utiUties oimmissions requu% distribution 
companies to pass through to the customers any savings received from the purchase 
of less costly gas. Our experience in California dearly demonstrates that adequate 
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safeguards are already in place at the State level to protect utility 
deed, State regulation ai^uably creates conditions whereby increasing the scale of 
distribution companies, and their buying power, would redound to the benefit of 
utility customers. 

Conditional repeal of PUHCA promises to bring more players into the market, not 
fewer, by liberalizing the restraints on investing in utility operations. In the natural 
gas industry we have seen deregulation lead to many more players in all aspects 
of the industry, and we would expect the same to hold true of electricity. History 
has shown that when cracks are opened in PUHCA — as they were by PURPA as 
well as by the Energy Policy Act of 1992 — new entrants have jumped in. In fact, 
those cracks in PUHCA have created the only significant competition in the electric 
generation market. In the case of California's restructured electric services market, 
concerns have been raised that the continuation of PUHCA may limit the full bene- 
fits of competition, as it will limit the generators able to sell to retail customers. 
Consumer Protection Questlona 

In its year long analysis of PUHCA, and in the public comment process, the SEC 
took great pains to assure that the consumer protection concerns peculiar to multi- 
state holding companies were addressed. Speafically, the SEC's access to the books 
and records of all companies in a holding company system, and the ability to audit 
all companies in a holding company, would be preserved as provided for in S. 621, 
and the administration thereof transferred to the FERC. Thus, one Federal agenc? 
would be responsible for utihty consumer protection— the FERC. Clearly, the FERC 
is the most appropriate Federal agency for consumer protection of rate-payers. 

PUHCA is not a consumer protection statute, it is an investor protection statute. 
After a very extensive review, the SEC determined that in the intervening years 
since PUHCA was enacted, the investor protection functions of PUHCA were accom- 
plished by the securities laws that cover all industries, and that these two indus- 
tries did not reauire any special treatment. In addition, the SEC sought to assure, 
as does the bill before your Committee, that whatever information the States or the 
FERC may deem necessary to carry out their consumer protection role would not 
be jeopardized by the conditional repeal of PUHCA, 

Thus, there are no real consumer protection issues with PUHCA, and claims to 
the contrary are simply political rhetoric. 
UtiUty Diversiflcation 

One area that I would like to speak to directly concerns utility diversification. 

PE has learned from painful «q>erience that we should be competing with others 
for a greater share of the energy market business, rather than going into unrelated, 
non-utility businesses. The managing of natural gas distribution and transmission 
has been PE's core competency — it is what we have been doing best for more than 
100 years — and it and related enerm services is the logical business path to growth 
and financial health and success. The focus on energy services benefits not just 
shareholders, but rate-payers as well. 

In the midst of a stagnant market in California, with no significant utility growth, 
PE sought in the late 1980's to maximize shareholder return and customer value 
by accelerating diversification of our business mix. Since PUHCA constrained us 
from out-of-state utility acouisitions, we focused upon unrelated diversification and 
purchased oil and gas. real estate, agriculture, and retail businesses unrelated to 
our core business. 

For a wide variety of reasons, but mostly because our eiiperience in natural gas 
distribution and transmission did not enable us to foresee and then manage the 
problems which were encountered by the non-utility operations, our diversification 
strategy failed. 

By early 1993, we were no longer involved in non-utility operations. The decision 
to move out of the non-utility business was made after succeeding years of increas- 
ing losses that in one specific year exceeded the profits of the utility, despite our 
commitment to improving their performance. The continuing large losses in our non- 
utihty operations, couplM with California's economic downturn and the prospect for 
continued volatility in energy prices, threatened the financial viability of our non- 
utihty subsidiaries. 

However, at no time did these losses impair the quality of utility service or utility 
rates, or the ability of the utility to raise capital. 

PE management moved to restructure the company and return our focus toward 
our natural gas utility business. We sold all of the m^or non-utility businesses and 
eliminated our debt, and are now on sound financial footing, having resumed the 
dividend on stock (which we suspended in 1992). 
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It is precisely because of our unsuccessful diversification program that PE is so 
strongly committed to conditional PUHCA repeal. PE's best long-term prospects lie 
with the opportunities offered by the merfjer with Bnova and Uie business compe- 
tencies gained from more than 100 years of operation and experience within tlie en- 
ergy business. These are the business operations in which we have many decades 



of real, hands-on experience, and we believe changes in the regulatory ctimate will 
enable us to succeed in expanding along these business lines. But we must be per- 
mitted to operate fully within the deregulated market. Without conditional PUHCA 



repeal, our marketplace is artificially limited. 

Furthermore, the fact that PE'a unsuccessful unrelated diversification effort had 
no impact on SoCalGas rate-payers demonstrates that adequate rate-payer protec- 
tions are in place. Our experience also demonstrates the superiority oT the holding 
company structure, which Is the reason why we have long advocated its use. Were 
PB not a holding company but a diversified operating company such as many of the 
new energy competitors, rate-payers may very well have been iitiured, despite the 
best efforts of State regulators and our company. While our diversification strategy 
cost shareholders more than $1 billion, it did not cost rate-payers one cent 

PUHCA comes with a high cost, and blocks efiidency gains in our Nation's energy 
industries. 
Conclusion 

Our support for the conditional repeal of the Public UtUity Holding Ctonpany Act 
is based upon two perceptions: 
■ PUHCA is just no longer needed. The recognition that adequate consumer safe- 
guards exist within the U.S. Departjnent of Justice, the FERC, and the State 
commissions is the crux of our ai^ument for conditional PUHCA repeal. We 
agree that 60 years ago PUHCA filled in regulatory gaps that appeared in the 
development of the natural gas and electric industries. The Act was one of a 
series of measures designed to provide Federal regulation to compensate for the 
lack of ad^uate State r^ulatory power. However, in the 60 years since the 
passage of PUHCA, effective Federal securities laws and regulations to protect 
investors have been enacted. The FERC has played an increasingly prominent 
role in inter-state regulation of enervy industries, and States have developed 
sophisticated regulatory systems of their own to protect consumers. Therefore, 
today PUHCA is unnecessary. 
• Retaining PUHCA comes with a hi^h cost. The Act blocks efficiency gains in 
"ir Nation's energy industries, it limits the potential competitors, it leaos to dif- 



Mr. Chairman, S. 621 represents a s^nificant step toward eliminating the prob- 
lems caused by PUHCA and helps to realize the full benefits of a more competitive 
energy mai^et We applaud and support the SEC's efforts to repeal the Act, and 
urge you and this Committee to move ahead to pass S, 621 so that the bill can be 
considered by the fiiU Senate as quickly as possible. 



PREPARED STATEMENT OF DR. HARK N. COOPER 

DtRECTOR OP RESEAIiCH, CONStJMER FEDERATION OF AMENCA 

April 29, 1997 

Mr, Chairman and Members of the Committee, my name is Dr. Mark N. Cooper. 
I am Director of Research at the Consumer Federation of America (CFA). Founded 
in 1968, the Consumer Federation of America is the Nation's largest consumer advo- 
cacy group. Composed of over 240 State and local affiUates representing consumer, 
senior citizen, low-income, labor, farm, public power, and cooperative organizations, 
the Consumer Federation of America's purpose is to represent consumer interests 
before Congress and the Federal agencies. 

CFA has an ongoing interest and involvement in national electricity and energy 
policy formation. Focusing on electric utility issues in the past decade, CFA has tes- 
tified before Congress, filed comments in regulatory proceedings at the Federal En- 
ergy R^culatory Commission (FERC) and before several State commissions, served 
oa advisory boards of the Office of 'Technology Assessment, filed amicus before the 
U.S. Supreme Court, taken part in informal dialogues with industry representa- 
tives, sponsored an annual electric utility conference, and published several mf^or 
researcn reports. 
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CFA has been especially active in regulatoi? reform at the Federal level, having 
testified before Congress and regulatory agencies regarding airline, railroad, natural 
gas, and telecommuoieations deregulation. 

Ab the Director of Research for CFA, I have now testified before Congress and 
Federal agencies about utility regulation appronmately 50 times. As an expert wit- 
ness representing consumer oi^anizations, low-income groups, senior citizens, Peo- 
ple's Counsels, and Attorneys General, I have testified approximately 100 times on 
utility regulation before over three dozen State utility commisBions. Based on our 
institutional background and my own real world e^erience, we offer the Committee 
a number of observationB on the proposed repeal of th« Public Utili^ Holding Com- 
pany Act (PUHCA), 

• PUHCA provides essential consumer protections; 

• Premature repeal of PUHCA would expose consumers to abusive transactions; 

• Premature repeal of PUHCA would make r^pilation of abusive corporate trans- 
actions and risky financial practices more difficult; 

" Premature repeal of PUHCA would make the introduction of competition into 
the electric utility industry more difficult; 

• The alleged inefficiencies created by PUHCA regulation are vastly overstated; 

• The introduction of effective competition into the industry should come before 
repeal of PUHCA. 

PUHCA Provides Esaentlal Consumer ProtecUona 

PUHCA provides essential protection for competition and consumers in the elec- 
tric utility industry in a number of ways. 

• It bars utility acquisitions which could monopolize new territories or new power 
sources or which create risks to consumers or investors. 

• It demands that utility acquisitions "serve the public interest by tending toward 
the economical and efficient development of an integrated public utility system." 

• It limits utility speculation in unrelated ventures, where that apeculBtion im- 
poses risks on electric customers. 

• It guards against corporate structures that make State regulation much more 



• It guards 
difficult. 



• It prohibits inter-afUliate transactions within the registered holding company 
systems, except at cost 

• It requires advance review of certain bond issuances of the registered holding 
company systems. 

These requirements caused the massive holding companies of the ISQCs to dis- 
integrate because they struck at the heart of the abuses on which those companies 
were built These re<}uirements have prevented all but a handfiil of utility holding 
companies from persisting into the present These functions are actually more im- 
portant today than they nave been at any time since the initial reorganization of 
the industry in the 1930's and the 1940's, Amid a wave of mergers and relaxation 
of regulation, the holding company tests embodied in PUHCA prevent the accumula- 
tion and abuse of market power. 

1 always find it odd that we begin the effort to ii^ect competition into monopoly 
industries by eliminating competitors through a merger wave. This has happened 
in other industries. It is happening in electridty. Too many meners have been al- 
lowed, but there would be many more if PUHCA were repealed. That would be bad 
for competition and bad for consumers. 



The fundamental consumer protections provided by PUHCA prevent a wide range 
of abusive transactions from takii^ place. R^ulation of transactions under PUHCA 
is sufficiently rigorous to dissuade most utilities from engaging in multi-state, non- 
contiguous, and diversified activities. Aa a result, PUHCA prevents the development 
of complex corporate holding companies which span many State and international 
bordeiB and evade regulation. By imposing very rigorous regulation, PUHCA effects 
a structural solution. Most utilities have not done certain things to avoid coming 
under PUHCA If the commitment to consumer protection embodied in PUHCA is 
maintained, they will not engage in these activities. 

If PUHCA is repealed, this consumer protection would be lost 
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• Attentinn and resources will be devoted to the aequisitdon of assets that build 
market power. 

• Cash would be diverted from utility operations of multi-state holding companies 
to diversification of activities into unrelated, speculative undertakings. 

Regulators are simply incapable of preventing these abuses. Market forces are &r 
too weak to discipline them. That is the lesson we have learned trom the activities 
of multi-state holding companies which are not subject to the Public Utility Holding 
Company Act, like ttie Regional Bell Holding Companies. That is the lesson from 
the activities of electric utilities which are not subject to PUHCA 
Premature Repeal of PUHOA Would Hake Regulation of Abtulve 
Corporate Traiiaactions and Risky Financial Practices More Difficult 

I have already suggested that I believe Federal and State regulators would not 
be able to adequately police the transactions unleashed by a repeal of PUHCA Let 
me state definitively that regulation cannot replace PUHCA's structural protections 
because we just do not have a comprehensive State-Federal scheme of regulation 
in place in this country by any stretcn of the imagination. 

What we have is a hodgeponlge of partial and conflicting authorities. We have 
agencies with inadequate powers to execute the inadequate authorities that they 
possess. We have agencies that lack the resources to do an effective job of regulating 
where they have power and authority. 

Repeal of PUHCA would make matters much worse. State regulators who are now 
already at a severe disadvantage would be faced with far-flung entities that cross 
States and even international boundaries. 

e entities 

^.-r Joes not condition esemotion fi\>m PUHCA on t~ 

ing of such authority. 

• The powers that the proposed repeal of PUHCA would give them are restricted 
and ineffective. 

• In no case do regulators have the necessary resources to efibctively regulate 
these entities. 

We do not believe that the FERC can or will provide the same level of protection 
as PUHCA now does. The FERC has already shown an inclination to shortchange 
rate-payers. 

> It has deregulated long before competition is adequate to discipline any abusive 
behavior. 

• It has defended stockholder interests at the expense of rate-payers. 

■ It has allowed mergers, even where it anticipates market power problems. 

We doubt it would do a much better job of policing affiliate transactions and we 
suspect that Congress would never give it adequate resources to do a good job, even 
if it were so inclined. The fact that the SEC has been lax in its PUHCA implementa- 
tion in recent years is not a justification for repealing the law. It should be the occa- 
sion for the congressional oversight committees to encourage regulators to do their 
job and also for the Administration to appoint regulators who better understand the 
consumer protections of PUHCA 

Thus, we do not have effective regulation today and it would be even less effective 
should PUHCA be repealed. 

Premature Repeal of PUHCA Would Hake the Introduction 
of Competition into the Electric UtlUty Industry More Difficult 

I have already suggested that competition in the electric utility industry cannot 
prevent the abuse ofrate-payers which would flow from the repeal of PUHCA. Let 
me state definitively that there is not sufficient competition in the industry today 
and that there is not likely to be sufficient competition any time soon to address 
the ^pes of abuses that the repeal of PUHCA will unleash. 

• There is presently a monopoly in local distribution and long distance trans- 
mission. No one realistically foresees an end to this monopoly any time in the 
near or mid-term. 

• Local generation markets are pretty close to monopolies too. Even in the best 
of circumstances, incumbent franchise electric utilities obtain only a small per- 
centage of their total generating capacity from non-utility generators. 

• In no case has any State legislation required the complete divestiture of genera- 
tion assets or precluded the reintegration of generation with any other utility 
factions as part of a restructuring plan. 



b.Google 



77 

Premature repeal of PUHCA would retard competition, not promote it. It would 
allow only a small Dumber of huge, multi-state entities to acquire additional utili- 
ties. They would easily amass market power in regional generation markets. The 
largest of the exempt holding companies would quickly expand beyond their State 
borders, gobbling up smaller entities and reducing competition in regional mai^ets. 

Thus, vertical integration and horizontal market power are likely to persist in the 
electric utihty industry. Repeal of PUHCA could unleash another wave of mergers. 
It would allow multi-state entities to gain ever greater control and influence over 
regional electricity markets. There is nothing in the proposed PUHCA repeal bill 
and nothing in other Federal legislation pending before Congress that would prevent 
these anti-competitive and anti-consumer outcomes. 
The Allied Inefflclencies Created by 
PUHCA Regulation Are Vastly Overstated 

Advocates of PUHCA reform frequently complain that PUHCA's structural reg- 
ulations prevent them from doing good things for rate-payers. The most frequent 
complaint is that PUHCA prevents the best builders from building generating facili- 
ties across the Nation. That argument is wrong for a number of reasons. Above all, 
the leven^ that the utilities claim they need from multi-state holding companies 
is doubtfuT 

• If there are any natural advantages to being an integrated generation, trans- 
mission, and distribution entity, then utilities as presently configured will go on 
building if capacity is needed. 

• They can expand or build power for wholesale markets if they meet the PUHCA 
tests. 

• The highly akilled "utilities could build turnkey plants as contractors for the 
lesser skilled utiUties. 

• If there are no economies of integration and there are simply a few master 
builders out there who should specialize in construction, then let them form 
trul^ independent companies. If they are that good, they should have no trouble 
ralsmg the necessary capital and finding orders. 

The other claims about PUHCA burdens are easily dismissed from the residential 
rate-payer point of view. Some argue that PUHCA discourages risk taking and di- 
versification. It probably does, and that is all to the good. Electricity is a necesst^. 
It has a low elasticity of demand. It is infrastructuralin nature. Frankly, we do not 
want our utilities to be risk takers or to wander into other lines of business. 

The claimed reward of diversification sought by the utiUties, lies in its potential 
to strengthen the financial condition of utilities. This potential reward comes with 
the risk of financial weakness and cross-subsidization. The track record of diversi- 
fication ia mixed, at best, in both utility and non-utility industries. Our experience 
with diversification in telecommunications and exempt electric utilities teaches us 
to be cautious rather than take risks at the rate-payers expense. 
The Introduction of Effective Competition into 
the Industry Should Come Before Repeal of PUHCA 

The Consumer Federation of America firmly beUeves that competition is good for 
consumeTS and we have done so for decades. We have learned over the years, how- 
ever, that the rhetoric of competition firequently far outstrips the reahty. 

■ In industry after industry. Congress and the regulatory agencies have failed to 
deliver on the promise of competition — just listen to aU the talk about rate in- 
creases for basic telephone service. 

• They have ended regulatory oversight long before market forces are adequate 
to prevent the abuse of mariiet power^ust take a look at your cable TV bill. 

• They have allowed concentration and re-monopolization to devour the potential 
benefits of competition — just count the number of Baby Bells or calculate the 
concentration ratios in the cable industry. 

Nothing we have seen in Federal legislation or State-driven restructuring of the 
electric utility industry gives us reason to beUeve that competition will protect resi- 
dential rate-payers in the foreseeable future. Indeed, because the monopoly core of 
the industry in distribution and transmission is so firm and the ability of competi- 
tors to enter the generation market is suspect, residential rate-payers have serious 
questions about the ability of competition to deUver benefits to them. 

Under these circumstances, the repeal of PUHCA is premature. There is no rea- 
son to make matters worse and hope that Congress fixes the problem later. Repeal 
of PUHCA should be the last step on the road to competition in the industry, not 
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• The only way to prevent abuse of affiliate transactions is to require divestiture 
of potentially competitive market segments from remainir^ monoooly segments. 

• The only way to prevent the abuse of market power in any induatry s^ment 
is to impose a specific competitiveness standard — like the merger guidelines. 

The public deserves no less than full regulatoi; oversi^t until efTective competi- 
tion is demonstrated to exist so that market forces can effectively take the place of 
regulation. 



prbpared statement of larry a. frimerman 

Federal Liaison, Ohio Consumess' Counsel, Columbus, Ohio 

on behalf of the 
National Assocution of State Utility Consumer Advocates 
April 29, 1997 
Summary 

As a representative of utility consumers, I support any effort by Congress and reg- 
ulatory B^ncies to align laws and regulations with current needs and practices m 
tiie electric utility industry in order to allow rate-payers to receive the benefits of 
a transition to a more competitive industry. The National Association of State Util- 
ity Consumer Advocates (NASUCA), however, ur^s Congress and the SEC not to 
take any action which would weaken the protections of uie PubUe Utility Holdii^ 
Company Act. Congress must first ensure that public utility holding companies are 
either subject to effective competition or are subject to efl'ective regulation where ef- 
fective competition does not exist or where competition would not induce efGdency, 
reduce costs, and advance consumer interests. 

Registered holding companies and their subsidiaries are not susceptible to effec- 
tive control by any single State and require Federal oversight over inter-affiliate 
transactions, corporate structure, diversification, and access to books and records. 
We reco^ze that neither the electricity nor the natural gas industry has a fiiUy 
competitive market structure and that utility market power remains pervasive. If 
PUHCA were either repealed or substantially modified, neither the remaining regu- 
latory framework nor the current state of competition would be sufficient to protect 
consumers. Until utility market power is eliminated, consumers must be protected 
by effective regulation which, in the case of multi-state holding companies, indudes 
the provisions of PUHCA Effective regulation must retain both rate and structural 
reviews, with a rational allocation of responsibili^ between both State and Federal 
regulators. 

As the SEC/NABUC survey shows, there are substantial gaps and variations in 
existing State regulation of multi-state holding companies. These substantial gaps 
would need to be filled, and current reeulatory problems created by the Ohio Power 
and Mississippi Poiver & light court decisions would need to be corrected prior to 
congressional consideration of removal of any PUHCA protections. 

In addition, PUHCA reform should really be considered in the broader context of 
restructuring the electric utiUty industry in order to ensure that an effective com- 
petitive market develops and tliat the benefits flow to consumers. 
Introduction 

Good morning. Chairman D'Amato and Members of the Banking, Housing, and 
Urban Affairs Committee. 1 am Larry Frimerman, Federal Liaison with the Ohio 
Consumers' Counsel, and 1 serve on the Electric Committee of the National Associa- 
tion of State Utility Consumer Advocates (NASUCA). I am here today representing 
NASUCA. NASUCA is an association of 41 consumer advocate offices in 38 States 



„ ed by 1( 

tive States to represent the interests of utility consumers before State and Federal 
regulators and in the courts. On behalf of the Office of the Ohio Consumers' Counsel 
and NASUCA, 1 wish to thank you for the opportunity to testify before this Commit- 
tee on S. 621 and the future of^the Pubhc Utility Holding Company Act of 1936. 

First, I would like to commend the Committee for holdii^ this hearing and for 
pursuing the issues that are the subject of this morning's discussion. As we move 
toward a more competitive electric generation industry, it is essential that Federal 
and State lawmakers continue to reassess those laws and regulatory actions that 
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will either protect or harm consumer interests in the context of the larger debate 
on the structure of the industry. 

The debate today is on the future of the Public Otility Holding Company Act 
However, this debate cannot be examined outside the context of the entfre frame- 
work of the electric utility industry without distorting market implications for con- 
sumers and competitors alike. The industry is in the midst of substantial change 
and uncertainty, so examination and the possible eUmination of key industry under- 
pinnings cannot be done in a vacuum. Any discussion of substantial modification of 
PUHCA must he considered in the context of examination and adoption of changes 
consistent with the estabUshment of an industi^ structure that limits market power 
for electricity sellers and buyers, and one in which a combination of effective com- 
petition and effective regulation protects the consumer interest. 

In a series of resolutions dating back to 1983, NASUCA has urged Congress to 
exercise the greatest caution in response to efforts to dismantle the consumer pro- 
tections contained in PUHCA. Most recently, in June 1995, NASUCA passed a fur- 
ther resolution that is attached to my testimony and forms the basis for my remarks 
here today. 

Specifically, in our most recent resolution, NASUCA states its continued opposi- 
tion to changes to PUHCA which would reduce consumer protections in the Act at 
this time. NASUCA urged Congress and the SEC not to take any action that would 
weaken the Act without first ensuring that public holding companies are either sub- 
ject to effective competition or subject to effective regulation, where effective com- 
petition does not yet exist or where competition would not induce efficiency, reduce 
ctwts, and advance consumer interests. 

Our resolution recognizes that public utility holding companies and their subsidi- 
aries are affected with a naticnal public interest and that their activities extending 
over many Slates, are not susceptible to effective control by any individual State. 
We also recognize that neither the electric industry nor the natural gas industry has 
a fully - ■■'■' '--' -"- * -■ "--• -""' ' ' 



S, 621, neither the remaining regulatory scheme nor the current state of competition 
would be sufficient to protect consumers. Until utility market power is eliminated, 
consumers must be protected by effective regulation \^ch, in the case of multi-state 
hdding companies, includes the provisions of PUHCA. 

In NASUCA's view, effective regulation of multi-state pubiic utility holding com- 
panies requires both rate reviews and structural reviews, with a rational allocation 
of responsibility between State and Federal deciaionmakera. 

I would emphasize that the NASUCA resolution is not simply a call for continued 
or increased regulation. We apedfically recognize that effective competition benefits 
consumers through greater efficiency and reduced coats. We also note, however, that 
deregulation under conditions of unfettered market power is harmful to consumers. 
This being the case, our resolution does not suggest that PUHCA must remain in 
its current form indefinitely. Rather, it cautions Congress and the SEC to take no 
action to weaken PUHCA without first ensuring that either effective competition or 
effective regulation is in place to protect consumers. 

The NASUCA resolution is consistent with comments which were filed by seven 
State consumer offices, including the Ohio Consumers' Counsel, in response to the 
SEC's request for public input on the future of PUHCA. Those comments were also 
joined by a diverse group of other organizations that expressed concern over the im- 
pact of PUHCA repeal on the protection of both consumers and competition. Those 
(croups included the American Pubhc Power Association, the Electricity Consumers 
Resource Council, Consumer Federation of America, and the National Rural Electric 
Cooperative Association. 

Tnose comments, filed at the SEC in March 1995, contended that, contrary to the 
claims of the PUHCA repeal proponents, there is neither sufficient competition nor 
BufScient State regulatot? tools to ensure consumer protection in the absence of 
PUHCA. It is beyond dispute that utilities retain substantial market power in the 
distribution and transmission fimctions and, to a substantial extent, in the genera- 
tion function as well. In addition, the comments noted. State regulation is not in 
a position to deal with the number and the complexity of multi-state restructuring 
transactions that would arise if PUHCA were repealed. The comments stated: 
Our purpose is not to argue against all change to the Public Utility Hold- 
ing Company Act. We instead describe the facts which repeal advocates 
must ^ow to make their case, and to explain the conditions which must 
be in place if amendment or repeal is to advance the consumer and their 
public interest 
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Unfortunately, I believe that the concerns expressed by this diverse jmup of or- 
ganizations were not adetjuately addressed in S. 621 or in the 1995 SEC r^Mrt on 
PUHCA upon which the bill appears to have been based. 

S. 621 would significantly worsen the problems associated with monopoly power- 
For example: 
<1) Repeal of PUHCA's integration requirement: 

• Weakens the abiUty of State regulators to protect the rate-payers (and State 
economies) (h>m monopoly abuse. A State's ability to ensure least cost service 
is further confounded when the franchise owner is headquartered in another 
State or counti^. 

■ Opens the door U 

Federal pre-emptji . „ 

other coats which could be required by the FERC in light of the Miaaiasippi 
Power & Light court decision. 

• Could increase the potential for nationwide or regional market concentration 
through unrestricted acquisitions of noncontiguous utilities by companies al- 
ready holding substantial market power without competition for, or in their 



tracking and allocating costs and preventing cross-subsiduabon reaches a new 
level ofoifficulty. The goal of PUHCA modernization should be to reduce oveaAy 
burdensome regulation. By repeal of PUHCA diversification provisions, S. 621 
would have the ojiposite enect ny increasing the regulatory burden. 

(3) There will be a aigniiicant increase in complex holdine company structures. This 
would make it much more difficult to detect and to deflect inappropriate intor- 
affiliate transactions between competitive and monopoly business components, 
or to prevent any conflicts of interast, anti-competitive behavior, or other mar- 
ket power abuses. 

(4) As a result of their retail franchises and access to customers and informati<»i, 
electric utility holding companies retain an unmistakable advantage in many 
non-utility maricets. Without addressing the flmdamentols of this market power 
problem, S. 621 would permit utilities to harm competition in both utihbr and 
non-utility businesses. As an end result, economic efficiency would be reduced, 
consumers harmed, and small companies put out of business. 

(6) As evidenced in the SEC survey of State utility commissions, many State regu- 
lators lack adequate authority to fill in re^atory gaps left by PtfHOA repeal 
Moreover, even if States have legal authonty to fill the gam, tney may not nave 
as fi^chise owners become highly diversified and 



the resources, particularly as fi^nchise ownei 
geographically distant, as S. 621 would permit. 



We applaud the Chairman for recognizing the need for a continued Federal pres- 
ence in policing inter-aftUiate transactions, audits, and access to books and records. 
However, the measure falls short in providing all of the necessary tools to the FERC 
with respect to policing inter-affiUate transactions, and even exempts key affiliates 
fr(8n having to provide access to books and records. Moreover, S. 621 eliminates two 
provisions, the provisions addressing diversification and the integration limitatiooa, 
which remain at the heart of the Act today despite the repres«itatiDns of some reg- 
istered holding companies. 

Proponents of repeal or major modification of PUHCA have incorrectly character- 
ized tlie nature of the electridty industry today: It is not, as is claimed, a competi- 
tive industry. Furthermore, State regulation is not, contrary to statements of rq)eal 
proponents, sufficient to protect the consumers in the abs^ce of a Federal statute 
regulating multi-state public utiUty holding companies. 

The factor motivating Congress in 1935, "market power," still exists 60 years 
later. Since 1935, the structure of the indusby has been greatly influenced by the 
Art. Changes in PUHCA, without ensuring effective competition and effective regu- 
lation in those sectors where each (or both) is appropriate, wilt harm consumers. 
Market Power 

Congress and Federal agencies must address the need to mitigate market power. 
The exercise of market power is likely in industry structures that include natural 
monopoUea over essential facilities such as transmission and distribution systems, 
or in joint ownership of monopoly and potentially competitive businesses. In the 
electricity industry today, these conditions remain. In fact, S, 621 would permit any 
electric utility or gas utility to acquire disparate utilities. These conditions are not 
present in, for example, ouier inuustries, where thera is no exclusive franchise to 
sell at retail. If Congress repeals PUHCA and its integration requirement without 
tying relief to a showing of effective competition or divestiture, then these very large 
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utilitr companies can expand their monopoly customer, billing, transmission, and 
distribution monopolies at will to ward ofT competitors. This places such utilities at 
a tremendously unfair advantage prior to the onset of competition and will allow 
ttie utility to acouire other utilities and their service territories without facing com- 
petition within tlieir own service territory or realistically being subject to acquisition 
fcy even larger competitors. Contrary to claims you may hear, the entry of wkotesale 
generators does not necessarily reduce the impact of monopoly status for captive 
retail customers. Nor does EPAct tie the hands of electric utilities. Congress specifi- 
cally provided broad EWG exemptions, as well as more limited exemptions for for- 
eign utili^ investment, to accommodate a move toward competition in bulk power 
nuMeta 

Where there are mon(n)olies, especially with Government-granted utility service 
franchises, the primary obligation is to core customers. No costs associated with an 
off-system investment, or with regulating such an investment to protect captive cus- 
tomers, should be borne by rate-payers. Unfortunately, effective means for denying 
the pass-through of unwarranted inter-afilUate costs for multi-state holding compa- 
nies do not always exist at the State level. In fact, the Mississippi Power & Ligk! 
court decision (Missiasippi Power & Light Co. ex rel. Moore) places consumers ai. 
continued and expands risk from harm as a result of inappropriate costs poten- 
tially being allocated by a Federal agency even if the State nas denied prudence o< 
such coats. This is particularly the case as holding companies acquire disparate 
service territories. S. 621 does nothing to correct this regulatory gap. The very exist- 
«)ce t^ such a regulatory gap will place consumers at risk. 

Pnqtonents of repeal argue that structural review is unnecessary because rate 
regulators can protect consumers. This is simply not the case. Rate review and 
stmctural review are complementary, and both are vital in ensuring fair rates and 
in preventing abuses. For example, PUHCA prevents holding companies from abus- 
ing corporate form to benefit their shareholders at the expense of consumers and 
competitors. They were designed as such when Congress enacted the twin Federal 
Power Act and PUHCA statutes. After-the-fact rate regulation alone cannot prevent 
or correct large investment errors, which may harm the rate-payers and the general 

Second, all the necessary tools may not be within the State commission's author- 
ity. For instance, the SEC/NARUC survey indicates that many States lack the legal 
authority to prevent certain out-of-state affiliations by a holding company located 
in another State, but owning the operating utility in Uie PUC's jurisdiction. In ad- 
dition to the Mississippi Power & Light decision, other gaps include Ohio Power v, 
FEBC, 954 F.2d 779 (D.C. Cir.), cert, denied, 113 S.Ct. 483 (1992). While S, 621 ap- 
pears to address the Ohio Power gap prospectively, it does nothing to address the 
rc^ulatoiy gap created by Mississippi Power & Light. 

After all, ifs PUHCA itself, with it's structural protections, the outright bans of 
certain actions, transaction, and behaviors, that cannot be replaced or matched by 
S. 621 or other poor substitutes. There are some parts of PUHCA which still prevent 
anti-competitive and anti-consumer behavior. 

Finally, the States may not be the only appropriate jurisdictions to decide when 
a particular acquisition of a distant utihty creates too much market power or con- 
centration of control. So, structural regulation of multi-state holding companies still 
requires a Federal role in addressing inter-afiiliate transactions, the acquisitions of 
non-utiUty subsidiaries, the acquisitions of distant utiUty companies, and mergers. 
Given current flaws in the structure of electricity markets, these changes are too 
mibstantial to adopt without ensuring the appropriate mix of effective regulation 
and effective competition. 

If you look at who is for and who is against stand-alone PUHCA repeal, it should 
tell you who wins and who loses. The onlyproponents of repeal are most of the reg- 
istered holding companies and the SEC. The opponents of repeal include all major 
consumer groups, all user groups, representing residential, commercial, and indus- 
trial customers, heating and air conditioning contractors, municipals and coopera- 
tive organizations, State utili^ commissioners, ConsoUdated Natural Gas, and other 
organizations. It is not, as portrayed at last year's hearing, everyone but NASUCA 
and ELCON in support. 
Conclusion 

I would like to conclude by urging the Committee to consider the assessment of 
the Pubhc Utihty Holding Company Act only in the context of the larger structure 
of the industry and specifically with respect to adopting any changes to the Act. As 
you have heard, tiie industry is evolving. We must first determine the appropriate 
market structure and nature of competition within the industry to evaluate the ap- 
propriate methods for balancing effective competition and effective regulation. If this 
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is not achieved, consumers will not benefit, and will likely bear the brunt of any 
der^fulatory actions. 

NASUCA urges the Committee not to repeal or weaken the consumer protections 
in PUHCA as embodied in S. 621 without furst ensuring tJiat public utilities are sub- 
ject to efTecttve competition, or effective regulation, where competititHi would not in- 
duce efficiency, reduce costs, and advance the interest of consumers. S. 621 does not 
meet such a standard. 

Such legislation is inappropriate. In virtually every statehouse, at virtually every 
commission, there is legislation, joint committee proceedings, and other proceedings. 
However, it is still unclear what will be the outcome in many States. There may 
or may not be retail competition in several States. But we do know that the world 
b evolving in ways in which we cannot anticipate the results. To repeal the anti- 
empire biulding statute at such a time when structural abuses could become the 
order of the day would be folly. 

Thank you again for the opportunity to speak on behalf of NASUCA and the Ohio 
Consumere' Counsel. 
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Nadoiul Associacioa of State Utility Conaumer Advocates 
Air ConditioDing Contractors of America 

Public Citizea 
National AJiiaace for Fair Competition 

American Public Power Association 
Electricity Consumers Resource Council 
Transmission Access Policy Study Group 

City Council of New Orleans 

Missouri Basin Municipal Power Agency 

Northern California Power Agency 



May 16, 1997 

The Honorable Alfonie D'Amato 

Chair 

Senate BanJung, Housing and Urban AfEurs Coituniicee 

534 Senate Dtrluen Building 

WaihingEon. D.C- 20510 

Dear Chairman O'Amaco: 

Attached is a tatement of Consumen for Fair Compeddon for the record of your 
committee") April 29 hearing on die Public Utility Holding Company Act of 1 997 
{S. 621). 

Our coalidon has serious concerns about the impact of market power on the electric 
utiiity industry. We strongly oppose S. 62 1 as it would disadvantage consumers by 
substantially increasing the risk of inarkei power abuses in the electric utility industry. 
Our primary concerns are as follows: 

• S. 62 1 will lead to increased merger activity iti an already highly concentrated 
electricity marketplace. The resulting increased concentradons of market power 
could prevent development of structural compedtion in the electricity industry. 

■ The authorides 5. 621 proposes transferring to the Federal Energy Regulatory 
Cotnmissioo and state public udlicy conmiissions in the absence of PUHCA are too 
limited. Consumen would be placed at risk due to the elimiiuiion of important 
existing regulatory authority over the corporate structure of muld-state holding 
companies. 

■ Passage ofS, 621 by itself will subject thousands of small businesses to unfair cross- 
subsidiied cotnpetidon from some of the largest domestic utility companies. 
PUHCA should not be repealed until efFecdve competidon in the electric utility 
industry has taken hold, and sufficient safeguards against subsidization and self- 
dealing are in place. 



• Without structural compeddon in the electric industry, capdve customers will have 
no ability to avoid carrying the financial burden of failed holding company 
diversification efforts, poor business decisions and cross- subs idles. Thus, elimination 
or reform of existing consumer protecuons such as PUHCA should only be 
considered in the context of comprehensive industry restructuring legisladon. 

We appreciate your consideradon of our views regarding S. 62 1. 
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CONSUMERS OPPOSE S. 611, THE PUBUC UnUTY HOLDING COMPANY ACT Or 1997 

REPEALING EXISTING CONSUMER PROTECTIONS OF PUHCA WILL SABOTAGE 

COMPETITION IN THE ELECTRICITY INDUSTRY AND EXPOSE UTILITY 

RATEPAYERS TO MARKET POWER ABUSES 



compttition in the tUctric utility indutlry. Thtfact ii, ditn it not •»» major tltetrieity et 
group, large or small, that lupporU repeal of PUHCA ai propoitd hy SinalerAtfinae D'Amaloia 
till bills. 621. tht Puilie UtilUy Holding Company Ad of 1997. Moreover, a iignificanl number 
of consumer groups -from rcsideniial loUrge indusinal consumers - stnmgfj oppoit repeal of 
this statute. The only consutuency advocating PUHCA repeal ii the holding companies 
[hemselves - the special inieresis thai stand to benefit from Iwing unleashed from public 
accountability. 

IL Proponentt of PUHCA repeal claim that S. 621 ii an importaHl first ilep toward the 
dertguUtlion ilial u necetiary to etiablith eompetition in the electricity iaduittj. It it on thit 
basis that they claim that the billii "pro-consumer." The fact is that S. 621 is sure to inhibit, ^ 
HOipmenl, thtadvml of itruelaral competition in the tlectricity industry by en^ling taiafi 
monopoly utilities to gamer even greater amounts of market power before competition cam gets 
toehold in the induttry. Thit aaleomt will hurt - not benefit - consumers. 

By eliminating a number of important existing regulatory authorities related to corpoiale 
structure, S. 62 1 will lead to massive consolidation in the electiidiy industry. Spedfkally. by 
lifting the requiremenl that utiliiy operations be geographically integrated, merger! will 
became much more frequent as utilities will have the ability (o create cross-country mergers 
using the holding company itnicture. An increase in merger activity would exacerbate the 
already growing trend toward consolidation in the industry as utilities are seeking (o gam 
economies of scale in a future competitive marketplace. By creating new potential for maitel 
power conceniralion wiihm the electricity industry prior to the advent of oimpetition. S. 621 
will make a transition lo structural compedtion difTiculi, if not impossible. 

True competition tan exist only where there is no market power. By concentrating market 
power in die hands of a few. S. 62 1 will sabotage compeiiuon by tilting the competitive balance 
within the electricity indusiry in favor of the largest players who are already entrenched widi 
numerous market advantages imfair lo 
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IIL SponnnaftluiiUtUtimitprtitriiaimportaiitrtpUatorjpritvuioiaotPVaCAbj 
iTvntftrrmg adilmg SEC audioritj to Oie Ftdirai Energy Riguialory Commiaion (FERC) ami 
(Mtf publit utility commiitiotn. Hoa/mr, Iht rtgulatory ovmi^ auihmtia that S. 621 
pnpiutt tratuferring la FERC anil Oit ttate coiHiiinoni in Ou abience ofPUHCA an rtlattd 
only la thrirjuriulictiaH airer tlntridty rata aitd art Ihui itwfftttiv and inadtquatt ta pretttt 
*Uctric utility cauiuaun. The Tegutaiory requircincnu and rcsiHctions under FUHCA arc 
enouf^ lo diuuadc mosl uulidei from uulizing ihe muJu-siate holding company snucnire and 
lo Tocui iheaciividcs of the IS mulii-siate holding companies on their core unlity business. 
S. 6S1 will subsuncially weaken this consuaier proteciion by crajufening only liinited amounts 
of exiiling SEC authority lo FERC and stale public uiilily cotnmissions. 

Although FERC contendi that rate regulation will sufTidently protect ratepayers, the ultimate 
protection of retail consumers Tails on the ihoulders of state regulaton. Moreover, ntcmaking 
authority cannot protect consumers before tailed diversification, crosi-subsidiiation and bad 
iitveitments occur. It is PUHCA's stnicnjral pmtections. being eliminated under S. 621, that are 
needed to anticipate and prevent such activiues- 

Whiie the existing authority of iiate commissiotu would be slighdy augmented by S. 621 
through the additional authority to review the books and reconls of subsidiaries and afliliates. 
state commiuioni aie still preempted ftom reviewing many coiti due to the existing Judidal 
precedent set by the MisilMippi fewer Sc LJifht case. Moreover, many state Commissions will 
not have the resources or ability to monitor far-reaching interstate holding company acliviiiei. 

In testimony before the Senate Banking Committee, state regulatory commissioiu have raised 
concerns about the ability of state regulators to nack utility holding company activities. In fact. 
they have stated that FUHCA reform or repeal 'must be considered in conjunction with broader 
changes to the Federal fewer Act that support state and FERC efforts to provide utility 
consumers with options in emerging competitive markets,' 

Finally, even where FERC or an affected state commission denies, or is likely to deny, cost 
iccoveiy to protect consumers, the holding company could ultimately attempt to recoup the 
tiemed costs in stranded cost relief. 

/K ThtpmrisiantiH S. 621 rtialed to stat^ accat to bo^*au4ncordjofholdimgcompania an 
uMuorkabU aad iiufftctiot. The bill requires that holtiing companies "shall produce for 
inspection books, accounts, memoranda and other records that have been itlenhfied in 
reasonable detail in a proceeding before the state coimnission...and are necessary for the 
effective discharge of the responsibilities of the state commission with respect to such 
proceeding.' First, the fact that the records must merely be made available for inspection could 
reqtiire state regulators to travel to cliitant corporate headquanen to review recortls ~ an 
unlikely scenario given limited state regulatory resources. Secondly, the bet that the records 
must Rrst be icientified in detail by the states also raises questions - without first seeing the 
records, bow can one determine which spedlic recortls are necessary for thorough state 
oversight? Finally, the requirement that a formal state proceeding related to a holding 
company must be imderway before regulators can request books and reconls will prevent states 
from conducting ongoing monitoring of holding company activides. 
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V. B*eaMit it » itriatitly vcotnu and impaiTt Iht TtpUat&ry lafttf ntt OuU pn 
from marktt pvwtr ^ma ai tilt httutU of lilt largt mulU-itatt koUmg eompamitt, S, t2I mtuli 
mcrtaitihtriikiifcroa-iubndiMaHaiihrtaneH Iht ngulattd liJt of uUhtf haUimg nmpamy 
ivimaia oiuf Ihtir unrtgitlaltd bubioi activititt. As a reiuli, tapdve utility raiepaycn may 
^d themselves with higher rates as they subsidize the company's activities in other areas - even 
foreign ventures - without receiving any betiefits or services in reaim. This potential crosj- 
subsidization would subject thousands or small businesses to unfair compedtion frmn multi-state 
holding companies. 

VL PUHCA.iHuit not btrtpoaltdimlUtffietiMComptmiBmhaitaitii hold ottlittltttTialy 
mdnttrj. The potential Tor consmnerabuK. irPUHCA were repealed, is real. Captive 
consunicrs have no ability lo avoid carrying the burden of failed diversification eIRini. poor 
business dedsioiu and cross-subsidies. Unless a retail consumer can escape these practices 
through selection of an alternative energy supplier, continued stiuctural regulation of the 
electric utility industry is needed. 

insidering issues related lo restructuring of the 
npetition is growing, and many changes in the 

industry are expected during the coining years, ElTecuve competition must be implemented 

before important consumer protections such as PUHCA can be eliminated. Therefore. 

proposed refomu to PUHCA should only be considered in the context of omprehensive 

industry restructuring legislation. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR D*AMATO 
FROM ISAAC C. HUNT, JR. 
Q.I. How much authority to approve the acquisitions, the mergers, 
and diversification by utility holding companies does your agency 
exercise? What are some of the things your agency considers in re- 
viewing these transactions? Do you look at meirket power issues in 
approving acquisitions? 

A.1. The SEC has comprehensive authority over the utility and 
non-utihty acquisitions of registered system companies and acquisi- 
tions by other parties that result in utility affiliations. Section 9Ca) 
of the Public Utility Holding Company Act of 1935 (1935 Act) re- 
quires SEC approval of (1) an acquisition of securities or utility as- 
sets, or any other interest in any business, by a registered holding 
company £uid its subsidiaries,^ and (2) an acquisition of utility se- 
curities by any person if that person is, or would thereby become, 
an affiliate of more than one utility company.^ These requirements 
duplicate other regulation at both the Federal and State level in 
some important respects.^ 

Section 10 of the 1935 Act requires the SEC to consider a num- 
ber of factors and issues in determining whether to approve these 
transactions. The following standards of the 1935 Act apply to re- 
view and approval of the tremsactions mentioned above: 

(i) Acquisition of securities or utility assets: Section 10(a) specifies 
the information to be included in an application for approval of 
these transactions. Section 10(b) requires that, if applicable State 
laws are complied with, the SEC will approve an acquisition unless 
it finds that: 

■ The acquisition will tend toward interlocking relations or tiie 
concentration of control of utilities detrimental to the public in- 
terest or the interest of investors or consumers; 

• The consideration and fees paid in connection with the acquisi- 
tion is not reasonable or is not fmr in relation to the sums in- 
vested or the earning capacity of the assets to be acquired; or 

• The acquisition will complicate the capital structure of the sys- 
tem or be detrimental to the public interest or the interest of 
investors or consumers or the proper functioning of the holding 
company system. 



>n9(aXl)arthe 1935 Act. 
■Section 9(sX2) of the 1935 Act. An "afBlUte' ia deGned under i 



Act a* any penoD that directly or indirectly owni 5 percent oi 

■■■ lofapubli 

ergy Regulatoi^ Commieiioo (FE[ 

_. . , _,„_. rger, or conaoUdatian by utilitiea of jurii __^ 

tmi by a utility a( eecuritiea of another utiuty, Federal Power Act, § 824b, and ita rerien largely 



Mcuritiea ofa public utility company. 

■The Federal Energy Regulatni^ Commiaaion (FEBCI haa juriadii. . . - . . 

any aale, leaae, merger, or conaoUdatian by utilitiea of juriKUCtional bdlitiei and any acquiii- 



parallela the review by the SEC. A very lubetantial number of State cc 

'"" ir eombinationa of utility companiee, throng authority to review mersen and/or 

* ' " e NatioDBl AaaadaUon 



•equiaitioiM of utility uieta and leeuiitiea. According to a nirvey of the ^ 

of Renilatory Utility Conuniaaioners. conductad in conjunction witti a June 1996 itaff report of 
the SEC'f uTiaion of loTeatmeot Managemmt em the fiiture of utility holding company ngula- 
tioa, 33 of (he 43 coouniaalona retpondini to the question indicated that they have juritdiction 
over utility mergera; 30 of 43 reanmdenta atated ttut they n^ulale a«quiaition* of imhty aMeta; 
and 35 reapondenta indicated junadietion over utility icquiiitiaiiB in at least anae factual aitua- 
tiona. Fewer Statea have prior approval authorib' over non-utility divenificatian: In a lalaphatw 
•urvey following up on reapooaea to the NARUC aurvey. 12 of a total of 43 State eommiarim* 
reapondinc indicated that they have Jurisdiction over diveraiSed activitieB of utiUtiea In additiop 
to the abiG^ to diaallaw divenlfication coata bimI Icaaea in die context of rate-making. 
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Section IWcXD further provides that the SEC may not approve 
an acquisition which would contravene certain State laws with 
respect to ownership of combination gas/electric utilities, or that 
would be detrimental to C2inyiiig out the provisions of section 11, 
including the requirement that me operations of a registered hold- 
ing company system be limited to a single integrated utility sys- 
tem^ and certain additional systems and incidental businesses. 
Section 10(c) also requires the SEC to find that a proposed acquisi- 
tion will serve the public interest by tending toward tne economical 
and efficient development of an integrated utility system. 

(ii) Acquisition of interests in "other" businesses: Non-utility ac- 
quisitions are also subject to the relevant standards of section 10, 
oiscuBsed above, including the requirement that the acquisition not 
be detrimental to carrying out provisions included in section 11. 
Section 11 of the 1935 Act limits the "other," i.e., non-utility, busi- 
nesses in which a registered holdii^ company and its subsidiaries 
may engage to those that are "reasonably incidental, or economi- 
cally necessary or appropriate" to the operation of the integrated 
utiUty system, on a nnding that they are "necessary or appropriate 
in the public interest or for the protection of investors or consumers 
and not detrimental to the functioning of such system or sys- 
tems." ° The Commission interpreted these provisions strictly in the 
early years of its administration of the 1935 Act, to carry out the 
statutory purposes.^ In recent years, the Commission has construed 
section 11(b) more expansively, consistent with the statutory pur- 
poses, in response to cnai^es in the utility industry.'' 

With respect to the issue of market power, the possibility of 
increased utility merger activity after repeal of the 1935 Act was 
considered in arriving at the 1995 staff report's recommendation to 
repeal the statute. Tne 1935 Act does provide im additional layer 
of regulatory approval for certain utility mergers which may act as 
a disincentive to some business combinations or attempted take- 
overs. The report concluded, however, that this layer of approval is 
no longer needed. 

As noted above, the FERC also has jurisdiction to review some 
utility mergers and acquisitions. In some cases, the matters re- 
viewed by the two agencies overlap and separate consideration of 
these matters by each would be duplicative. Both the SEC and the 
FERC consider, among other things, the effect of the proposed 
transaction on competition.^ In recent years, the SEC h^ looked 
to the FERC's analysis of issues which are closely linked to oper- 



'SectioD 2(aX2SI defines an "integrated public utility system' tepszate\y for gas and electiic 
Bvstema. In general, the definitions speak in terms of geogriiphic integration and CoordlnatioD 
of operatians and, in the case of electnc avBtemB. physical intenonnectiini. 

■Section IKbXDofthe 1935 Act. The language cited is that of the so-called "other businen* 

'As the June 1995 stafT report nates, unaucceasAil diversificatian waa one of the factors that 
led to the financial difficulties of many balding companies prior to enactment of the 1935 Act. 
^Many activities that are clagsiiied as "othra" businesses under the 1935 Act are becoming 
integral parts of the modem utility busineas. For instance, the maiketing and brokering of en- 
ergy commodities, and the provision of ener^ and demand side management serricss, have be- 
e important compooents of utility Operations and, as such, have boen apraoved by the SEC 
.. „ . /•„.-„. . ..J ^227" — -- 

1 30, 199 

It consider wiiether a 

„ r the concentration of 

>t or the interest of investors or eonsumen. 
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ations, including issues that are related to competitive effect and 
market power, and has deferred to the FERC's expertise in this 
area.^ Moreover, the possible anti-competitive effects of proposed 
utility mergers are also reviewed by many States ^o and by the De- 
partment of Justice and the Federal Trade Commission. The SEC 
often confers with these entities on issues related to competitive ef- 
fects of proposed transactions. The June 1995 report rea>mmended 
that the SEC continue to 'Svatchfiilly defer" to the substantive find- 
ings of other figencies in appropriate cases. 

Q^ The Federal Energy Regulatory Commission has stated in tes- 
timony that they do not need, nor want, additional authority to 
conduct prior approval of affiliate transactions. Considering the 
FERC's position, do you think it is necessary that the legislation 
include this additional authority? 

A^. The Commission continues to believe that some Federal over- 
sight of afFiliate transactions among companies in holding company 
systems may be needed to prevent abuses. Upon repeal of the 1935 
Act, companies in holding company systems may, depending on 
applicable State law, be freer to acquire interests in diversifled 
businesses. If this should occur, a greater number of non-utility 
companies in holding company systems may sell goods or services 
to their sister utility companies. Because we cannot predict the na- 
ture and extent of these services, some of which may go far afield 
from the traditioneil utility business, the SEC continues to support 
giving the FERC the ability, though not the obligation, to take a 
closer look at these transactions in appropriate circumstances. We 
recognize, however, that the FERC will be the sigency charged with 
administration of the new Holding Company Act, and we defer to 
its judgment as to the tools it will need in order to fiilfUt its regu- 
latory responsibilities. 

Q^. In your opinion, what are the effects of this legislation on the 
ability of companies, States, and Federal regulators to restructure 
as the energy industry moves toward competition and deregula- 
tion? What would be Uie effect on energy der^ulation in general, 
and on the registered holding companies specifically, if PUHCA is 
not repealed? 

A^. Utility industry deregulation anA restructuring £ire creating 
novel issues under tiie 1935 Act. Formation of "independent system 
operators" to operate transmission grids throughout the country is 
underway,^^ various State initiatives encouragii^ customer choice 
and separation of generation assets from other utility property are 
being considered or implemented, ^^ edtemative energy suppliers 
are participating in increasingly competitive energy meirkets, £uid 



•S«, e.g., Cinergy Corp.. S 
RelMM tia. 35-Z^G2 iDec. 1 , 

'"Sm note 3 above. 

"FormatiaD of these entities is encouraced by FERC Order No. 888. 

"Set, e.g., "California lo Let Small Cuatomers Pick Their Power Supplien in SS.' New York 
Timet (May T, 1997), at Dl (California expedite! plan to albw eustamen (o etuose electricity 
suppliers); and Rhode Island Utility Restructuring Act of 1996, discussed in "RI. Gov. Almona 
Signs Nation's First Bill Establishing Retail Wheeling, Eiectric UtilUy Wtrk (Atig. 12, 1996) 
(dbcuising Slate leKialabon that calls far retail choice and for "corporate unbundling to create 
a firewall between utility afGliatei'). 
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utilities are beginning to separate the regulated and competitive 
portions of their utility business. 

The 1935 Act was not written in contemplation of the types of 
activity that are taking place in the 1990's: It reflects a model of 
vertically-integrated monopolies, and its core definitions can oper- 
ate in unexpected ways as the industry departs from this model. 
These developments raise issues concerning the need for registered 
holding companies to obtain approvfd to restructure their oper- 
ations and eng£ige in new utility-related activities, and the integra- 
tion of their utility properties after restructuring. They eilso raise 
questions concerning the status of various industry participants as 
utilities and holding companies. 

A "public utility company" under the 1935 Act, for example, in- 
cludes einy entity that owns or operates facilities for the distribu- 
tion of gas at retail or facilities for the generation, transmission, 
or distribution of electric energy for sale. A "holding company" is 
defined to include an entity that has at least a 10 percent or more 
voting interest in a public utility. Under these deiinitionB, absent 
an available exemption, the entity that holds title to the relevant 
physical assets, such as a generating company, is technically a util- 
ity under the 1935 Act, even though it may not sell electricity or 
gas, and its parent is technically a utility holding company, each 
potentially subject to the full range of regulation under the 1935 
Act. ^3 The very same result holds for an entity such as an inde- 
pendent system operator that operates, but does not own, the phys- 
ical assets. 

At the same time, the actual seller of the energy commodity it- 
self, if it owns or operates no facilities, may escape the 1935 Act 
regulation. The stsiff of the Commission has generedly concluded 
that despite its contracts for the sale of gas or electric power, an 
energy marketer is not a public utility under the 1935 Act.^^ Issues 
concemii^ the scope of permissible activities, and the effect of ad- 
ditional activities on non-utility status of a marketer, continue to 
arise. 

The interplay of the 1935 Act with restructuring initiatives is ex- 
pected to be a megor focus of applications £ind interpretive ques- 
tions in the coming yefu's. It is difficult to predict the ways in 
which the 1935 Act could apply to or impede these restructuring 
developments, which participants in the energy market will be sub- 
ject to its regulation, and which will escape. It is clear, however, 
that there will be interplay, and that issues in this area will con- 
tinue to be complicated and fact-specific. There is a possibility that, 
in some cases, the result may be inconsistent with not only the re- 
alities of the utility industry, but also with the energy policies of 
the individual States and the FERC. 

S. 621 would eliminate the tension between the 1935 Act and de- 
velopments in the industry, by largely eliminating the regulatory 
framework of the statute. 

"This regulatjon includes compliance with the inlegration requirements of section 11 (dis- 
mBs«i fltuv^}. 

S); and Enron Povitr 

the FERC considen 

>) ar the Federal Power Act, and regulate* 
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Q.4. The SEC recently issued R\ile 58, to allow pubUc utility hold- 
ing companies to acquire energy related subsidiaries without prior 
approval. With this new rule, holding companies will be better able 
to diversify and adapt to the changing landscape of the energy in- 
dustry. In light of the SEC's continuing administrative actions, do 
you still recommend conditionsil repeal over administrative action 
to change PUHCA? Why? 

A.4. As the June 1995 report noted, the SEC has loi^ recognized 
that the current regulatory system imposes significant costs, in di- 
rect administrative charges and forgone economies of scale and 
scope, that often cannot be justified in terms of benefits to utility 
investors and consumers. In many respects, developments in other 
Federfil eind State regulation etnd in the financial markets £md the 
utility industry have created a pervasive system of investor and 
consumer protections that obviate the need for many of the special- 
ized provisions of the 1935 Act.^^ As a result of that, the report 
concluded that the 1935 Act should be repealed, conditioned on 
preservation of some provisions which still continue to provide 
consumer protections. ^* 

Pending congressional action to either repeal or substantially 
amend the 1935 Act, the SEC staff proposed a number of adminis- 
trative reforms in order to modernize and to simplify regulation, to 
reduce the delay inherent in administration of the 1935 Act, and 
to minimize regulatory overlap, in each case consistent with the 
purposes of and protections m£indated by the 1935 Act. Rule 58, 
adopted by the SEC on February 14, 1997,*' was a m^or compo- 
nent of these administrative reform proposals. These reforms were 
intended as interim measures, and the SEC still believes that, 
pending legislative action, implementation of administrative re- 
forms is appropriate. 

There are limits, however, to the extent to which the interpre- 
tation of the 1935 Act can be liberalized to accommodate changes 
in the industry, emd some beneficisil activities may be precluded. 
Moreover, only companies in registered holding company systems 
are subject to these limitations, while exempt holding companies 
and stand-alone utility companies can engage freely in various ac- 
tivities, including diversification into non-utility businesses, subject 
to any applicable State regulation. ^^ Re[>eal of the diversification 
restrictions of the 1935 ^^ would level the competitive playing 
field. The SEC will streamline regulation wherever possible and 
appropriate, but it cannot repeal the 1935 Act through administra- 
tive action. Repeal is the exclusive province of Congress. 

Please let us know if further information is desired. 

"In the early 1980's, the SEC determined that the purposee of the 1935 Act had been 
achieved and reconunended to ConEnsa that the Act be repealed. 

'■The 1996 report concluded that the 1936 Act conliDUee to play a role in pratectinf eaersy 
conaumen. Moit importaatly, the SEC can abtoin. audit, and ovenee a multi-atate holding eom- 
pany lyatem'i books and itcanit, particularly in r^ard to affiliate transactioni. Hie itafFthere- 
nre recommended that Congreaa repeal the itstute and, at the aame time, enact new previaiona 
to enaure acceea to hooka and reeorda required for the eRective diachaige of the FERC'a and 
the States' regulator^' reapooaihilities and to eatabliah Federal audit authority and oveni^t of 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR D'AMATO 
FROM SUSAN TOMASKY 

Q.I. How much authority to approve the acquisitions, the mer^rs, 
and diversification by utility holding companies does your agency 
exercise? What are some of the things your agency considers in re- 
viewing these transactions? Do you look at market power issues in 
approving acquisitions? Under S. 621, what additional authority, if 
any, is needed to protect consumers from market power abuses? 
A.1. Section 203 of the Federal Power Act. The Commission doesn't 
have authority under the Natural Gas Act to approve acquisitions, 
mer^rs, and diversifications by natural gas companies. However, 
as discussed below, the Commission does nave authority under the 
Federal Power Act (FPA) over certain acquisitions, mergers, and 
dispositions of jurisdictional facilities by public utilities. 

Under section 203 of the FPA, no public utility shall sell, tease, 
or otherwise dispose of all or part of its facilities subject to the ju- 
risdiction of the Commission if the value is in excess of $50,000, 
unless it first obteiins authorization from the Commission. No pub- 
He utility shall by any means whatsoever, directly or indirectly, 
merge or consolidate jurisdictional facilities or any part thereof 
with those of any other person, or purchase, acquire, or take any 
security of any other public utility, unless it first obtains authoriza- 
tion from the Commission. The Commission must approve a pro- 
posed disposition, consolidation, acquisition, or change of control if, 
after notice £md opportunity for hearing, it finds t^e proposal will 
be consistent with tne public interest. 

Section 203 focuses on activities that involve facilities subject to 
the jurisdiction of the Commission. Under section 201 of the FPA 
the Commission has jurisdiction over transmission facilities used in 
inter-state commerce and facilities used for sales at wholesale in 
inter-state commerce, but does not have jurisdiction over facilities 
used for the generation of electric energy, local distribution, trans- 
mission of electric energy in intra-state commerce, or transmission 
of electric energy consimied wholly by the transmitter, except as 
specifically provided in the FPA, 

Jurisdiction Over Holding Company Mergers. The Commission 
has broadly interpreted its section 203 jurisdiction. It recently is- 
sued orders in the Enova/Pacific Enterprises and NorAm/Houston 
Industries merger cases (copies enclosed) which clarify that if there 
is a change in control of a holding company that owns or controls 
jurisdictional facilities, there is in turn a change in control, and 
therefore a disposition, of jurisdictional facilities which requires 
section 203 authorization, 'mis interpretation applies whether the 
holding compEiny itself directly owns or controls jurisdictional facili- 
ties or whether its subsidiary owns or controls such facilities. It 
also applies whether the facilities are physical facilities such as 
transmission lines or whether they are so-called "paper facilities" 
such as those of a power marketer. Further, where two holding 
companies mei^e and where both own or control jurisdictional fa- 
cilities, Uiere not only is a jurisdictional disposition of those facili- 
ties through a change in control, but there is also a jurisdictional 
indirect merger of those facilities. 

I note that this clarification of the Commission's authority has 
not yet been tested in the courts. The Commission is confident that 
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its authority would be sustained upon judidal review. So long as 
the Commission is able to use its sectum 203 authority to ret^ 
changes at eontrol effected through holding cwnpanies, there is no 
need for additiiHial autbori^ to addresa market power issura raised 
by utility mergers. 

7%e Merger Policy Statement, On December 18, 1996, the Com- 
mission isnied a merger policy statement which revised and up- 
dated its criteria for eroluating proposed mereers. Und«- the poUcy 
statement the Conunisuon evaluates three fectors in detemuning 
v^ther a proposed transaction is in the public interest: (1) effect 
on competition; (2) effect on rates; and (3) effect on regulation. The 
most complex of the three factors is the effect of a proposed trans- 
action on competition. The Commission analyzes very carefiilly the 
increased market power and anti-competitive effects which may 
result from a proposed merger and potential remedies to mitigate 
increased market power and anti-competitive effects. The Commis- 
sion has the authority under section 203(b) of the FPA to condition 
merger approval on the applicant's agreement to undertake ade- 
quate remedies. It also has authority to deny a merger if there are 
no adequate remedies. 

The policy statement adopted the Department of Justice/Federal 
Trade Commission merger guidelines as the analytical iramework 
for analyzing the effect of a merger on competition. The analysis 
is more rigorous than the one used by the Commission in the i»st. 
It more precisely identifies geographic and product markets and re- 
lies on a delivered price test analysis. It also provides a discussion 
of potential remedies to mitigate increases in market power caused 
1^ certain mei^ers. A duplicate of the merger policy statement is 
enclosed. 

Diversification. The Ctnnmission doesn't directiy regulate "diver- 
sification by electric utihty holding companies to the extent that 
term is used to connote investments or ventures involving nonregu- 
lated activities such as real estote, home improvement businesses, 
ete. Similarly, the Commission does not directiy regulate any such 
diversification by the natural gas holding companies. However, the 
Commission does have the authority to ensure that jurisdictional 
rates for transmission and wholesale sales of electric enei^, and 
for natural gas transportation, do not cross-subsidize the costs in- 
curred in nonregulated businesses of public utilities and natural 
gas companies and their affiliates. The Commission monitors po- 
tential cross-subsidization through accounting audite of books and 
records of jurisdictional companies and through analysis of rate in- 
crease filings made by public utilities and gas pipelines. 

S. 621 provides the Commission with sufficient additional au- 
thority to review the books and records of holding companies and 
their affiliates so the Commission can prevent cross-suosidization 
and afiiliate abuse that barms rate-payers. Thus, once a merger, 
disposition, or acquisition is consummated, the Commission will 
have tile tools to monitor potential post-transaction abuses. 
^2. The SEC indicated that it was concerned that companies not 
be allowed to fund diversification tluxiugh affiliate transactions. 
The SEC suggested that the FERC should have broad authority to 
oversee transactions among affiliates and possible prior review and 
approval of affiliate transactions. Does the FERC need any addi- 
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ticmal author!^ to protect omsiunerB from cross-subsidization (^ 
non-utility business by the utility and the rate-payer? 
A^. The Commission does not need additional authority if S. 621 
is enacted. By repealing the existing Public Utility Holding Com- 
pany Act (PUHCA), Congress would eliminate a si^iificant impedi- 
ment to effective F^RC regulation of affiliate transactions, that is 
the pre-emptive effect of ^JHCA on the Commission's exercise of 
its authoriUes under the Federal Power Act embodied in the Ohio 
Power court decision, llie grant of additional authority to obtain 
access to books and records, in ooqjunction with the Commission's 
existing authority over books and records and over jiudsdictional 
rates and contracts affecting those rates, are sufficient te monitor 
and remedy afiGliate abuses that could result from divereified busi- 
ness activities. 

From time to time, a jurisdictional utility has requested the 
Commission to give prior regulatory approval to the rate treatment 
for affiliate transactions, i.e., to determine in advance whether the 
coste to be paid in an afHliate transaction are prudently incurred. 
While there is nothing that prevents the Commission from before* 
the-fact prudence review, it has thus far declined to do so. Prior 
review requires some measure of speculation and is therefore less 
reliable fiom a rate-payer protection point of view than addressing 
issues in a rate case where actual coste can be considered. Bdore- 
over, the Commission has no special expertise that would permit 
it to evaluate particular business investment decisions. Therefore, 
the most effective regulatory saf^;uard is to ensure that the coste 
and risks of diversification are properly assigned to shareholders 
tiirough the rate-making process. 

Q^ In your opinion, what are the effecte of this le^slation on the 
ability of companies. States, and Federal regulators to restructure 
as the energy industry moves toward competition and der^ula- 
tion? What would be the effect on energy deregulation in general, 
and on the registered holding companies specifically, if PUHCA is 
not repealed? 

A.3. In my opinion, S. 621 will remove a m^'or barrier to competi- 
tive wholesale generation maikete and at the same time enhance 
the authorify of the Commission and State regulators to monitor 
market power abuses and ensure that the industry is not able to 
use captive rate-payers' money to cross-subsidize entrepreneurial 
ventures. PUHCA's integration requirement encourages geographi- 
cally contiguous consolidations of electric generation. While a use- 
ful pubUc policy goal when PUHCA was enacted, this structural 
modJel for the utility Indtistry is today at odds with the goals of 
competition. For a competitive marketplace to thrive, public policy 
should not encourage Iwavily concentrated generation markete and 
generation market power by public utilities. 

Moreover, a msnor benefit of competition is to spur innovation 
and entrepreneursnip in the provision of electricity service. Federal 
law should therefore encourage a broad range of partidpante in the 
electricity marketplace and should provide a level plying field for 
all utility partici|»mt8. The existing PUHCA inhibite mil participa- 
tion in competitive markete and creates a competitive disadvantage 
for registered holding companies. 
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Before Coaaleaionarai ■llsabath Jkmw Holar, Chalri 

Vlclcy A. Bailay, Jb>m J. Bosekar, 

KillisB L. Hasaay, and Donald P. Santa, Jr. 



QKDBK ASa iK T IW O JCKISDICTIOH, 
DBnriNO NOTION TO lUOPBI DOCKKT, JtHD 
MMTItlQ NOTIOU KOi CfaiSOLIDkTIOM 

llaauad April JO, 199T) 

on Dacaabvr S, iwc, xaovm Corporation IKnova) and Facillc 
BDtarpriMS (Pacific) (collactivaly, Patltlonars) Iliad a 
patition caquastlog an ordar diBclaiaing juriadictlon ovar tba 
raorganlxation of ttMlr bualnasaaa undar a nawly-forwad holding 
eoa^any. Patltlonara naiiUaln that Coaalaalon approval undar 
aaction 30] of tba Padaral Powar Jtet (PPA) 1/ ia not raqulrad for 
tha propoaad raorganixatlon. Bowavar, aa diacuaaad aora fully 
balov, tha Co^aiaaloo haa datarminad that approval undar 
•action 303 ia raqulrad for tha diapoaitlon of tha jurladlctloual 
facilitiaa of Snova a public utility aubaldlariaa, san Dlagc Qaa 
t Blactrlc Coapany (SDGfel) , a traditional alactric utility, and 
Inewa Inargy, a powar aarkatar, ancoa^aaaad in Patitionars 
>n. 3/ 



It D.S.C. t34b (199*1 ■ 

Tha Coaalaaioa alll iaaua aubaaquant order* to addrasa ralatad 
tilings In Docket Ho. BL»7-31-000 (wharain Southam Callforala 
■diaoD Ccavany ISoCal Bdlaon) filed a conplaint agaiut SHOU and 
sneourca, a Pacific euhaldiary, regarding the propoaed aargar of 
•nova and Pacific) and in Docket Vo. BCS7-13-000 (wherein SDOU 
and InovB Inargy filed an application tor authorliation pursuant 
to aaction 301) . 
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Docket Mo. tL>7-lS-000 - 2 - 

I. Bcckground 

A. D«icription ot FatlttoiME* 

•Dd Pacific are eBCb ncM^t public utility holding 
mdar leccion 3(a)(1) of tba Public utility Bolding 
Coa^may Act IPgBCA) ot 1935. 3/ 

A« indlcaced abova, Bnova is the parant et SDG4B, ■ 
traditional elaccrlc uclllcy, and loova ■nargy. a powor Kackatar 
authorlsad co lall power «c Barket-baaed racea. «/ 80041 om* 
and operaCBi alcctric generation, trananiBiion, and distribution 
facllitias, and larvea «lecc:rlc cusconari at ratall In San Diago 
and Oranga Countias, Calltocala, and natural gat cuitoaara at 
racali in San Diago County California Tha creacion of Bnova 
vaa approved by the CommlBSlon two years ago. vheraupoD Snova 
bacaaa tbe holder of all of SDGfcB'a conwon stock and SDGU a 
coaaon atoclcholdars becana cbe itoclcholders of Bnova. 5/ in tha 
order approving tha stock transfer the ConuDlssion indicated that 
if Bnova sought to Barge vlth another holding conpany Cha public 
utllltlas ot thoaa companies would b« required co tils avidanca 
to rebut tha praiunptlon that such a aargaE would rasult in an 
Indirect merger of the public utilities, or altanwCivaly tor 
approval. The Commission also specifically notad its authority 
Co issue subsaqpiant orders under section 303 (b| ot tha FPA a« 
needed in tha event Inova sought to Marge with ojiathar holding 



3. Pscltlc 

Pacitic ia the parent of, anong others. Southern California 
Gas COMpany (SoCalGas) , a natural gas distribution coapany. 
SoCalQas provides gas service to customers In central and 
■outhsm California, and oms certain qualifying facilities with 
a total of 1 S megawatts (MIT) of capacity. Pacific s 
iubsldiariei also Include various natural gas pipelines, 
■pecitlcallyi Pacific interstate Transmission 'Company, Pacific 
interetate Offshore Pipeline Company, and Pacific Offshore 
Pipeline Company Pacific subsidiary. Pacific Energy has 
direct end indirect ownership intecasts in certain qualifying 
tacllltlaa. Pacific has another subsidiary Bnsource, that was a 
power aarkater autborizad to sell power at market -based rates. 



15 U.S. C. TfcU) (1) (19MI . 
Inova ItMrgy, Inc., ^t PKKC i 
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DoclcBt Ko. ILtT-lS-BOO - 3 - 

Komvar. on Otcmwbn S, iSSfi, Inaourea Iliad ■ notlc* of 
c^tkcallacion at iti Mkrkat-b*»«d rata acbadula, which was 
BccapCad tor tiling by ocdar iaauad Januacy 3f, 199T. C/ 

B. Plaimad Hargar 

Tha patition acatas that tba two holding coapaniaa, bova 
and Pacltlc, would ba coobined undar • newly creacad holding 
company, HewCo, thaC would own all of the aCoclc of tha 
PsLicionaTS and would ba owned by tha Petitioner* atockholdacs . 
BewCo 'Bnova Sub, a aubaidiary of MawCo vould nerge into Bnova, 
with Bnova aa tha aurviving corporation. NewCo Pacific Sub, aleo 
a aubaidiary of MairCo would oerge into Pacific, with Pacific 
•urviving All Bnova and Pacific Cosmon atock would be converted 
into the right to r«eaiv« HawCo coMaon atock. Upon cDnaumination 
□f ttili tranaaccion, the Patitionars would ba wholly-ownad 
■nbaidiariaa Of MawCo. 7/ 

Tha Board of Diracton and tba bighaat level officer 
poaltimia of Nawco initially would be evenly divided between 
daatgnaaa of Pacific and Koova, raepectively. Tha petition 
•*•'•• that, baaed on the *ioat caoeot ehare holding Information 
available at thac tiaa, 53* percent of MewCo-a eharaa would ba 
eonvertad Pacific ahacae, and 4>t would be converted Itnova 
■harea including thoee abaraholdere who own both Pacific and 
Bnova acock, however £1% of HawCo Stock would be owned by foraar 
BoovB ahareholdera The Petitionera Slx;4B, and SoCalOaa would 
continue to oparata under tkair exiating naawa. 

Tha petition further axplaina Chat the Petitionera have 
forbad a joint venture that would engage in Mariuting natural gee 
and electricity The petition etatei chat the joint venture 
would not Bake uriadictional power lalei until after 
'CDnauBation of tha aarger and after filing a aapacace 
application for, «nd racelving, aalaa authorisation froa the 
CoMaisalon. 

C. Petitionera Position on Coaaieeion Juriediction 

Tha Petitionars aaincain that Ob— laaion approval is not 
required for aargars occurring at the holding coapany level. 
Piret, the Patltlonere state that Coaaiaaioa approval under 



■ PBRC (1,0C« 119ST). 

Tha Xgreeaanc and Plan of Hargar and Raorganliation 
subaittad with tha pecltlM) doaa not refer to NawCo, but 
instead refers to tba new holding coapany as Kineral Bnargy 
Coivany. MawCo Bnova Sub and KawCo Pacific Sub are referred 
to as a Nlnaral Bnergy Sub and B Mineral Bnergy Sub, 
reapactively. 
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Dockat Mo. iLi7-i5-eee - 4 - 

••ctloD 303 of tb* rPA la D«*d*d only tor carcaln ■ 

by public utiliciaa oot holding coBpaol«B Ssconil, oatiag tb* 
ComalBaloQ a pravioua daCarmlnaclon tbac chara !■ a rabutCabla 
praau»ption tdat tha public utility aubaidlarlaa of Margiog 
holding coapaniai alao macga lalbalc Indlxactly) cba fatltionara 
aaaert that tha rebuctable praauaption haa oa «pplicacioa hara 
becBuae tba planned bualnaaa caorganlxat ion doaa doc iavolva an 
Indlract -margar of public uclllcy aubaldUrlaa Pacitiooara 
BCata that, with the cancallatton ol Snaonrca a rata acbadula. 
Pacific baa do public utility aubaidiary that could indiractly 
sarga with Bnova a public utility aubaidiarlaa/ SDOU and lDO¥a 

Tba Pacitionera also aaaart that tha plannad aargar doaa not 
conatltute * diapoaition of tacllittaa raquiring Coaaiaaion 
approval under aeocion 303. According to tba Patittonara, thara 
will be no tranafer of tba atock of SDOU or Bnova Bnargy, nor 
will tha tranaaction involva any other tranafar or raovganisatton 
of tha juriidictional facilltlaa of tha public utility 
aubaidiarlaa Laatly, tha Petltionera note that Che plannad 
margar will ba aubjact to the raviaw of tba CaUfomla 
Coauilaalon, aa wall aa other federal agenciaa, and that tba 
Comalaalon a juriadiccian ovar S09U and Bnova Mattfy would ba 
unattactad by tha merger. Tba Pacitlonera also atate that tha 

oint marlcating venCura davalopad by the Petltionera would angaga 
In vholeaala aalea of alactrieity only to the extant autboriiad 
by tba CoaMiaalon after conauaaation of tha vargar. 

II. Notice of tba Facitlon and Reapondiag Filinga 

X. Kotiea, IntarvanCiona, Protaats, Anawar, and Rasponaaa 

Notice of tba petition for declaratory order waa publlsbad 
in tba Federal kaglatar, wltb coonenta protaata, and 
intervantiona due on or before January 10, 1S97. ■/ 

Tiaaly, unoppoead aotlona to intervene in tbla docket ware 
tiled by Che City of Burbank (Burbank) the City Of San Diago 

(San Diego) 9/ tba city ot Vernon (Vemoa), Imperial Irrigation 
Diatricc Imparial Irrigation) Kern 111 var K H Markatlng Inc. 

(KN Marketing) tha National Rural Slectric Cooperative 
Asiociation and tba Anarican Public Power Aeaociatlon, Jointly 

(the ABBociaciona) , Pacific Oaa and Electric Conpany (POU) , 
SoCal Bdiaon, tha Southam California Public Power Authority 



CI Pad. Rag. C7,0«l (19fC) . 

San Diego filad • lata aotioa to intarvan* in Docket No. 8C»-C- 

000 aa part of ita tiaaly Motion to intervene in Docket Ho. 1L97- 
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Dockat Mo. 1197-19-000 - 5 - 

(Public Powar Aueboxlty) 10/. ud th« Southarn CaltCornla Dtillty 
Pomr Pool (soCal Powar Pool). 11/ A notlca of incarvantlon was 
fllad by tha Public Otiliclsa CoiMlaaion of tba Stata of 
Callforala California Co^lssionl . On Pabcuary 36, lfl7, tba 
RucraStMat Kaleo Coapany (Kaleo) fllad a lata aoclon to 



Tha aotlona fllad by BuAank, k M Mackattng, POUi, SoCal 
Ponar Pool, and Kaleo, aa wall aa tba notlca fllad by tha 
California Coaalaalon, ralaad no nbatanclva laauaa. Tba Boclona 
to Intarvaoa fllad by Um following Includad protaatai Vamon, 
SoCal Bdlaon, Public Power Authority, taparlal Irrigation. Kam 
Itlvar, and tba Maoclatlooa. 

on January 37, 1997, Patltlonara fllad an anawax to Cba 
procadural aotlon fllad by San Oiago, •• wall aa a procadural 
■ocion fllad by Iwparlal Irrigation which la unratated to tba 
juriidictlonal dataralnation addcaaaad In thla oedar and Chat 
will ba addraaaad In a aubaaiiuaQC ordar On Pebruary 3a, 1997, 
SoCal Bdiaon filod a raaponaa to an anawaz tha tatltlonara fllad 
on Fabruary 7. 1997, in tha ralaEed procaodl^ in DocJcat Wo. 
EI.97 31-000 On -April IB, 1997 SoCal Idlaon fllad a BOtlon to 
adalc Into chla dockat a nvplaaantal raaponaa to a filing aada 
by Patltlonara in Dockat No. ^.97-31-000. SoCal Ulaon atataa 
that It (Had tba aaaa raaponaaa In Dockat Ko. SL>7-31-oao. 

B. ttotlona to Conaolidata 

San Olago aovad to rwipan Dockat Ito. BC9S-C-00a and 
conaolldata Dockat Ho BC95-C-OD0 with tha inatant procvadlng. 
Aa notad, supra n.t, tha CoaaiaaloD tbara approvad tha 
dlapoaltloa of AMU a juzladtctlonal facilitlaa «■ part o< a 
coiporata raoT^anliatlon Involving tba craaclon of laora. 

Kam Uvar novad to conaalldat* tba inatanc prooMdl^ with 
■naourea a i«t* aebadul* oaneallacloa pzocaadlng In Dockat Ho. 



Tba Public Powar Authority ai^lalna that It la « Joint powara 
agancy whoaa naabara ara aach angagad In tha ganazatlon, 
traniBiaalon, and dlatrlbution of alactrtc anargy, and ara 
cuatowre and cowpatitora of SoCalGaa. Tha MMbara of tba Public 
Powar Authority aza: tha Citlaa of Anahaia, Axuaa, Banning, 
Burbank, Colton, fllandala. Paaadana, ftlTaraida. and Vamoai tha 
Dapartaant of Watax and Powax of tb* City of Lea Angalaat and tba 
IiV«xlal Jrrlgatiao. 

nia Powar Pool atataa that ita aaabaxa ^arat* aunictpally-owned 
alactrlc ^anaratlon, tranawiaaion, and dlatrlbution ayatau that 
pxovlda atactric aarvica in aoutham Calltoxnia. Tha aaabara o{ 
tba Powar Pool ara tha Loa Angalaa Dapartaant of Watar and Powar, 
and tha citlaa of Buxbank, Olaadala, and Paaadana, California. 
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■ ■•••rcion that tha procMdlnga tnvolva 



C. Poaltlona of tba intarvanora 

Tlia following daacriptlona of tha poaltloia of clia partlaa 

•So noc. Includa arguaenta ralaad aa to cha proprlaty of ap p t o vl ng 
cha prapoaad transaction or raquaata for an avldaatlary haarlng 
In tha event tha COBPlaalon flnda that It has juriadlctlon ovac 
tha tranaactlon Thoaa poaitlona will ba dlaeuaaad Id a Istar 
order addreaalog wbattier Che proposed dlapoaltloa of 
jurisdictional tacllictaa !■ eeaalatant with Cb* public Intaraat. 

San Dlago aaka that cha Comlaaion aasert Juriadlctlon ovar 
tha transaction or 'at tha least proviaiooal Jurisdiction. ■ San 
Slego also asks tha Conmisslon to azareisa its anthorlty to 1b«im 
aupplcBsntal ordera In DcK^kat No. ICIS-C-OOO In order to aaaura 
Jurisdiction over tha planned aerger. San Olago arguat that the 
Cooaiasion ahould deny the Instant petition and apply aacclon 301 
in the MUkt -Mknnsr aa It would If HawCo u«r« Bcquii-tiig SDS&B 
directly, without Knova aa u Intarvening, aiddla-tlar holding 
coapany. San Diego further aaka that tha Cowaiaelon require tba 
Petitioners to Cila, ■■ part of their ssccion 303 applicatioa, 
the coMpatitiva aoraan analyaia aat forth in the Haigar Policy 
StataMnt. 12/ 

Vernon arguea that tha CoMaiasiOD haa juriadlctlon ovar tba 
tranaactlon. Vemon oalntains that tha Patitionsrs arguBsnt 
that the merging holding coRpanias do DOC have public utility 
subsidiaries that would Indirectly nerga aa part of tha corporata 
restructuring as a raault of Bnsourcs a cancellation of Ita 
Barket-basad rata achadula. anounta to jurladlctlonal 
ganeesanehip Vemon araiiae that tbie la particularly true hara 
whara the Petltionara admittedly are developing a new aubaidiary 
that nay well angaga In wholaeala powar aalea requiring tha saaa 
type of authoriiat ion as Baeource filad to cancel Vemon 
•eeerts that CotDniesion review of any future Barket-based rata 
authorliation request would not be an adequate substitute (or 
review of tha public IntaraaC iBplicationa of this nargar. 

Vemon also assarta that tba Coaaiaaioo aada clear Its 
intent to review any future narger of Snovn with another holding 
coi^any in tba order approving tha creation of Enov*. in that 
order, tha CeHBiaelon advised SDGU that it auat •tile undar 
section 303 evidence eo rabut the preeunptton that such a Bargar 
would not also raeult In an indirect nergar of the public utility 



See Inquiry concerning the CooNRlssloa' a Karger Policy Dndar tba 
Federal Powar Acti Policy StataMnt, Order Ho. 59J, 6i Pad. Rag. 
61, S» (IHC), III FIRC State. 6 Regs. 31,0«4 USSC) (Marsex 
Policy StacaBent) . 
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■ub»idl«ci*a, ot •Icamaclvaly, for •pproml of ut tndtrsct 
■arg*! of th» public uclliciBs ■ 13/ Vamon drguas th»e, •■ 
■ubaidlarlaa to ttw tasa holding eamptay, Cba nargiag anclciaa 
will not axarclaa Indapandant daclalon-Bsklng authority. 
Purtbar. Vanon aaaarca that tha l>atlClonara Have not rabuttafl 
tha praaiuaptlon that tha aargar nuld not pteaarve compatitlon 
batwaan tha to-ba-nargad aatitiea Varnon «leo aCataa that tha 
ongoing raatructuring ol the elactrlc Induatxy and tha ralatad 
cmiietltlva aiarkat power laauea cannot be aaaaaaad in laolacion 
(rov tha natural g«a indiiatry in tha aaaa aarltat ragion. 

lBP«ri«l Irrigation aaaarta chat tha Coaaiaaian baa 

Jurisdiction over -the propoaad nargar. laperlal Irrigation 
■tatea that cha propoaad aargar Involves tha diapoaitlon of tha 
]uri edict ional facllltlea of SDGkB and Bnova Bnergy, aa wall «s 
tha diapoalCion at Bnaouice ■ juriadiet Ional tacillclaa through 
tha cancallatlon ot ice rate achadule iBpecial Irrigatioa 
arguea that tha CoBaiaaion should axerciaa ica aactlon 201(b) 
authority to Inpoae supplauntal ordera I^arial Irrigation 
also ststee that tha coacellatlon of Snsource ■ rate achadula 
along vlch tha Patltionera plan to sarket electric anargy 
through Ita new joint venture after conaummaeion of tha nargar 
danonatrate chat Bnaourca s rate achadule cancellation waa aaraly 
aa atta^t to aanlpulata Patltionara juriadiet ional atatua. 

Socal Bdlaon arguaa that tha propoaad narger would result in 
tha indirect aergar ot SDGU and Snova Bnargy with Knaourca, aa 
wall aa tha diapoaitlon of tha juriadiet ional facilltiaa ot SDQU 
and bov* Bnergy SoCal Sdison statee that the cancallation of 
Kiaouroa a rate achadula waa aaraly an attaapc to avoid 
Coaalaalon juriadictlon «ver cha proposed nargar SoCal turthar 
atatea that neverChslaaa. tha nargar antalli a da facto indirect 
■argar requiring peticionara to rebut the preiumptlon establlahed 
in Illinoie Power Infra SoCal Bdlaon furchar ai^uaa that 
Petltionera reliance on Mlaaourl Baain, infra, ia mlaplacad in 
that Miaaouri Baein stands for cha sole proposition chat tha 
serger of public utillcy holdlnga coopanlaa that ara not 
thaaaeluea public utilitiaa doaa not fall vicbin cha Coiaisalan a 
jurisdiction. 

SoCal Bdison arguea that tha pr^oaad aargar antaila tha 
disposition ot aoatE s and Bnova Bnargy ■ jurisdlcclonal 
(acilitlaa. SoCal Bdison Bainealna chat the Comiiasion • 
daciaioD In Central Varaont, infra, holds that tha aubatanca, not 
Cha tors, of a tranaactlon governs Cba Coiaiaaian s jurisdiction. 
SoCal Idison also clcaa Illineia Povaz, intra, aa standing for 
tha proposition that Cha Coaalaaion nuat raviaw nergere before 
Cha real corporata Indapandanca ot public uCility eubsidiarlcs 
and cha econonle control over jurisdictional tacilitlaa la loat. 



> PBKC at 64,394. 
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SoCal Bdlaoa aaaarta that tha contcol ot SDOU and Bwva Bnargy 
would ahlfc to a aav daclaion aakar wboaa Clnancial and 
conpatltlva incaraata would ba dlatlACtly diCfamie. 



■Mm Xlvar alao acguaa that tha pcopoaad Baraax raqaira* 
Cowlsaion approval. Xacn Kivar aaaarta that cha Patitionara 
hava not rabuttad tha peaauiaption of indlracc Bersor <«t forth in 
Illinoi* Powar, infra. Kam Rlvar <ibJ«ctB to tha caocal lacion ot 
Roaourc* a rata acbadula and ^aaarta that cha cancallatlm 
appaara to ba an actual conao-lldatloD of powar ■axkatlng within 
the ultiaata aargad acclty Kam Rlvar BEguaa that tha 
Patitionara atat«wnt that Pacific ■ qualifying taotllci«a (on) 
may loae thair axanpt atatua aa a raault of tha aargar indloaua 
that Pacific a OF* aay Indiraccly aarga with Xoova a public 
utllitiaa upon cowu— ation of tha aargar. 

nia Aaaoclationa axgua that tha rnaalaalnn baa juriadiction 
in thla cata bacauae tha propoaad aargar Includes tha diapa«itioa 
of jurlidlctioiul facllltiaa. and bacauae asccian 301 la wrlttaa 
broadly enough to sncoavaaa any diapoaltion of ^urladlccioaal 
facllltlea and any aargar or consolidation of aucb tacllltiaa. 
The Aaaociaciani «lao aaaart that Ch« Cowaiaaion cannot rely «a 
other agcncisa or entlciaa to addraaa tba affect of tha propoaad 
nerger on public Intaraat concama, particularly in lifht Of Cha 
Cograiaaion ■ axpartiae in energy iiarlceta The Asaociatlons atata 
that, while other agenclaa «ay review the propeaad tranaaccioa, 
they will do ao undax different atatutory authority and, 
Charetora, with dittarant puipoaea. 

XXI. 



Pursuant to Kula 31« of tba Co— isaion • Kulas of Praccie* 
and Procedure, 14/ tba tlaaly imoppoeed aotiona to intarvena and 
notice of intervention sarva to iiake the following parties In 
this docket! Burbaafc, San siego. vemon. laperial irrigation, 
Kam Kiver, K M Marketing, tha Associations, POU, 5oCal Sdiaoa, 
tha Public Power Authority, the Socal Powar Pool, and tha 
California comiaeioa Due to tha absence of any undua prajudie* 
or delay, the Coaaiaaion will grant the l*ta, unoppeaad MOtiMi to 
intervene fllad in this docket by Kalco. Purauant to Xule 
313 (a) (31 , 15/ tha Coaalaaion will not coosldar tba aiiBwer and 



!■ C.P.R. 3IS.314 (19»C). 

18 C.P.R. 3l5.313(a)(3t (U«) . 
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B. NotioM to Cooaolldkt* 

San Dlago ra^iMta that cha CowalHion raopaii Doclcat No. 
BCVS-e-ooo In ordar to axarciaa Ita auEhoriCy to iaaua 
■upplaaaiital ordara undar aactlon 303 (b I , and Eo conaolidaca that 
docket with cha Inatant procaadlng Tha ordar In Dockat Wo. 
■C9£-«-oao approvad cha propoaad dlapoaltlon «f S&ats a 
juriadictlonal taellttiaa to Buova aa conalacant vlth tha public 
Intaraat Tha oxdar alao apaclftcally ralarancsd our authority 
undar aactlon aOJfb) to laaua aupplaaaiital ordara, aa 
approprlata Granting San Diago a raqueit ia unnaceaaary in 
light of tha action takaa In thla ordar Theratora oe will dany 
tha raquaat to raopaa Dockat No SC9S-6-00O and to oonaolldate 
that dockat with tha inatant procaading Accordingly, we alao 
will dany San Ola^o a lata Motion to Intorvana in Dockat Ko. 
SOS-t-OOO. 

Xarn tivwr xaquaata that tha CoMiiaaion conaolidata th« 
inatant procaading with Bnaoucca a rata acbadula eancollation 
proceeding in Dockat Bo. BX97-7CI3-000. Xam Rivar atataa that 
thaaa docketa aheuld ba conaolldatad bacauaa thay aro intaarally 
ralatad and Involva tha aasa aat ot facta and iiauai. Koovvaz, 
Cha rata achadule taralnation haa bean accepted, and wa nota that 
no requaata for rahaarlog of that acceptance ware tiled. In any 
avant, the Coaniaalon a daciaion in thla proceeding doaa not 
hlnga on Bnaourca ■ atatua aa a power narkater Thacafora, wa 
will dany Kam Rivar'a caquaat tor conaolldatlon. 

IV. Diacuaaion 

Baaad on euz analyala of tha purpoaaa of aactlon 3DJ ot tha 
FPA, ralannt lagtalatlva history and caaa law, and CoMlMion 

pracadant, wa coocluda chat the '■ergar of tha Bnova and Pacific 
holding coopanlaa will raault in a dlapoattion U tranafac ot 
control) oC tb* }ur ladle clonal tacilitiaa ot SDOUE and Bnova 
Bnargy, and that, for purpoaaa of aaction 303, tha public 
utiiitiaa SD04B and Bnova Bnergy will have affectively dtapoaad 
ot uciadictlonal faellltiaa. Accordingly. CosnlaBlon approval 
ot the propoBod dispealtloD la leijuired under aactlon H)l In 
raaching thii concluaion, wa do not aiaert juriadlction over tha 
propoaad aat^ar of tha holding coapanlea thanaelvea Rather, wa 
aaaart jurladlcclon over cba propoaad tranatar ot control of 
public utility ]uriadictlonal tacilitiaa to anauca that thla 
tranatar of control la coaalaeant with Cba public Intaraat. 

A. Statutory F raa awork and Ralatad Datlnlciona 

•action 301 of tha PPA, which aatabliahaa tha CoMlaalon'a 
juriadletlon ovar corporata tranaactteoa involving public utility 



ihvGoogle 



Dockat No. BLt7-IS-000 • 10 - 

jurlsdieciowl tscilltlaa ud public utility MOiiritla*, la 
broadly Hordad Mid, on ita tac* Covara ■ wida eaaga at cocpmMt* 
Mtivltiaa invotving jurtadictlooal faclliclaa. It alao ratlaeta 
Congra**' Incant that tha Conniiiion be abla Co anaura that 
coipoxata ra«UgiiB«Dta do aac advaraaly attacc tha Balntaswiica of 
adaquata aarviea or coordinaclan in Uta public incaMat oC 
JuriadicCional facllitiaa. It raada in partioant parcr 

oball aall, laaaa, or etbaniiaa 
iclliciaa aubjaet to tba 
Coamiation . . . ot by any ^»aiw 
r indlractly, narga oc 
Iciaa ot any part tbacaot with 
aoo, at putchaaa, acqolra, or 
any ochar public utility without 
an ozdaz of tha riiBBliiliin 
.... Attar notiea and 
, if tha Coaalaaion finda that 
.on, eooaolidation, aequiaitlMi, 
LBl scant with tha public iotaraat. 



j«: 



whataoavar dlractly 
conaoLldat* auch facl 
tboaa ot any other pai 
tako any aacurlty of 
Cirat having aacucad 
■utborlzing it to do 
-opportunity tor 
the propoaad diapoi 
or control will be 
it Bhall 



(bl Tha G 

■uch taraa and condlt: 
appropriate to aacuxa 
■ervice and tha coordJ 
tacilitiaa aubjaet to 



ion aay grant any application for an 
la wbola or in pare and upon 
I ■■ Ic llnda necaaaary or 
tha nalntanance oC adaguata 
.lution in tha public Intaieat ot 
tha Juriadiction of tha 

mmy Iron tiaa to tine tor 



■ JurlsdioeloDBl 



directly or indirectly, Barge or conaolidata any part ot lea 
luriadictloDBl taollitiaa with tha Jurl edict ional taeilitiaa 
of any othar paraon, or 



I any aacuzity of any other public 



The purpoaa ot aactlon 30) ot tba rPA waa to provide « 
■acbanlaa for Balntainlng overeight ot the tacllitiee ot public 
utllltlea, and preventing tranatera ot control over ttaoca 
facilitlaa that would be datrlaental to conaunara aad/or 
iDvaatora or that would inhibit tha Co^aaion a ability to 
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KatclMc ■■acion 303 dot aoy ocImc provlaloo of tba FPA 

derinea th« taraa diapoas, laclllctaa aabjact Co tba 
Juriadictlon of cha Coaalnlon, Bacga, coosolidau. and 

control . HoMavar, no do not kaliave thaaa taraa ahould ba raad 
narrarljr. To do ao voutd csault In « JuEladlctlonal void In 
■hlch caxtain typaa of powar aalaa lacllltiaa and corporata 
traoaactiona could ••cap* CoaalaBloa OTaralght. 

TtM taxt of aaction 303 focuMa on Jurladictlonal 
■tacllltiaa.' Ovar cha couraa of tha davalopnant of tba alactrlc 
Induatry, cha traditional focua of facllitlaa haa baaa on 
pityalcal facllitlaa, auch aa traoaBlaaloii llaaa and ralacad 
aqulpMnt, for exaBpla. However facllitlaa also baa baan 



defined to Include contracca, 



papari 



other recorda 4oft«D rataEied to aa paper facllitlaa 
without .mch an Intexprataclon, a large olaaa of antlclaa {poMar 
earltetera could engaga In aalee for naala in Incacataca 
coaaeree with no regulation, even if thay waira aftUlatad with, 
*ir nholly ovned by traditional public ulilitiea owning phyaical 
tacilitiea aince auch intaratata whole aa la aalaa aay net be 
regulated by Cha atataa. As cb* Co^aalon acated In CltlMM 
■nargy Corporacion, IB/ In vtiich Ic dataz>inad that a powar 
■arkecer ia * ■public utility* undac aaction »ll«) of tha rp* by 
Tlxcua of it* lAolaaal* aalaa cran*«ctl«aa and cb* underlying 
p«paT taciliciaai 

•action 301(b) contara juriadlction over not only 
facilitiaa (1) tor IntaEacace tcBaaalBaion but also - 
and dlajunctivaly • ovar facllitlaa <3I for Incaracate 
wholeaale aalaa . . Wa find ( juxladictlon ovar 
tacllltiaa Cor inCarataea Aolaaala aalaa) in 
pacltionar a corporata organlaatlon, contracta, 
account*, BaBoranda, papara, and other racorda, in ao 
tar •• thay are utilised in connactlon wleh auch 
aalaa. UVl 



Section 301(b), quoted supra. 

Hartford Blectrlc Light Co. (Hartford), iJi r.3d fSS, 9Ci (3d 
Cir. 19U), cart, daaied, lit D.s. 741 (19«3). Sea also 
Connecticut Light k tower Co. v. rpc, 334 v.S. sis, 531 n.« 
(1*4S) (discuaalng Hartford) . 

35 mc (l.lfl (1»G) . 

Id. at Ci,4S3 (quoting Hartford) . 
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Thua, ■• concluda chac ■(•cllltlM- undar aactlon 203 -• as uadar 

ocbsc lactioaa of tha FPA -- includaa tba factllttaa of prntar 
■arkatara (auch ■■ snovi Enargy) auoh aa aholaaala powar *•!•• 
concrActa and ralatad aeccnmca and racorda. 30/ 

Sactlon 303 alao rafarancaa narga and coaaolldaca. 
Tliaa* taiMs alao ara nOE daflned In Cha FPA but ara ofcan 
conaidared carpsraca tarma of art. Hhan daacriblng coiporaca 
amalgaDatloiia '•Darker' ta uaad to dauot* tha vaating of tba 
concrol of dlffarenc corporationa Id a aingla ona by tha laaua of 
atock of cha ochari In othar worda, ona corporation abaorba tha 
othaz- and raauina la axlatanca whlla tha othar ta diaaolvad. On 
tha othar hand, a •conaolidaclon occura lAan tha -conaol Ida ting 
eo^anlaa dliiolva thair proparty and bualnaaa baing tranafarrad 
CO a aingla conpan/; in othar vorda « naw coEporaClon !• 
craatad and tha conaolidatlng corporationa ara axtlnguishad. 31/ 

Bowavar, «a do not ballava Congcaaa intandad a narrov 

inCotpr«taelon of 'oorga" or ■conaolldate Saction 303(a) 
■clearly waa not vrittan to daacrlbe tba atzlot lagal -conccpta of 
eorporata nargara and oonaolidatlona. Tbla language apaaka of 
■acgar or -conaolidacion of facilitloa, not of corporate 
antltlaa. 33/ AddltionaUy aaction 203 appltaa to nargara or 
-conaolldatlona tbat occur directly or Indirectly, thua. avan 
■bare the public utility corporations or partnarahlpa tbat own 
Jurladlctlonal factlltlea aca not themielvaa diaaolvad or 
e^itlnguiahed, there aay be a diaaolution of ona or mora of Che 
entltlea that own or control choio public utilitioa reaulting In 
an Indirect nargar of tha public utlllclaa juriadictional 
eacllltlaa. 33/ 



The COBBlaalon alao h«* (ound that rata acbadulaa ara 
Jurisdictional faelllciaa. Ocean State Power, 3S PKRc CI, 140 
«C <l,37l (1»7) . 



Pennsylvania llectrlc Co, IPannaylvanla Electric), > FPC n, 
(1950) (eavhaala In original; footnote naltted) . Sea alao Dud 
Power Coapany v. ppc, «01 P. id 930 at >33 (D.C. Clr. iMt) 



(Duke). 



[tlranaactioni of an acqulaitlonal nature 
fall aaaily xithln the language of the ■necga 
or conaol idata< clauae which, if Halted to 
diapoaitiva axplolta, would largely be a 
nullity alnce the first dauae of 303 (a) 

(continued. . 
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Similarly, wa do not ballava Cangraaa incandad ■ nmrriM 

liitaipr«t«tion et tba tan 'dlapoaa.' in coniBon ui*a*' ttaa 
phraaa diapoaa of bmiw [t)o tcanatar to the control of 
•OMOna alaa, aa by aalllngt to allanatai part with, rallnqutahj 
barnaln away. a«/ HooaraE, aection 201 on lea faca Tatar* net 
only to traditional >aana ol dlapoalng of facllltlaa (aala, 
laaaa) but uaaa tba broad phraaa 'ox ottaarvia* dlapaaa ot< 
la^haaia addad) . Sactlea 30) alao ■pacifically ratarancaa 

ACtar notica and o^ortunlcy tor haaring, if tba 
Coaaiaaion tinda that tba pr^oaad diapeaitlon, 
conaolldatloQ, •cqulaitlon, or control will ba 
conalatMt Kith Cha public intaraat, it ahall approve 
tba aana. lanphaala addad.) 

Tbua, tba twtt of tba atatota Itaalt aupporta an 
intarpratatlon that aaction 20] vaa Intandad to aAcoapaaa ■ 
variety of aecioaa involving jurladlctional f«eilltiB«, ■■ 
oppoaad to an attaape to anuBarata avary Bachaniaa concaivable in 
1»S for ttanafarring control ( diapoaing' of Jur ladle clonal 
facllitiaa Addltlooally tha CooHiaalon will Intacprot 
undafinad tana in the atatuta to praaarva ica ability to protact 
co n au— ra tto«. corpora ta raBllgnBanta tbac advwraaly atfoct 
juriadlctlonal tacilitlaa. 

B- LoglBlatlva Uatory et Section aoi 

The lagialativa blatery of aeetton aoi alao etvporta n broad 
Intarpratation of tba Coaaiaaion' a juriadictlon ovar eorporata 
raallgnnnta chat involve juriadlctlonal facllitiaa. It 
indicatea tbat tba tocua of aaction 201 ia on the diapoaiclon of 
control of juriadlctlonal facllitiaa, honevar auch dlapoaitlcn 
eight ba affected 1 «. through eala, lease, nerger, 
consolidation, or ■cquiaitlon of securities, or otherwise). 

Both of Che original Senate and House bills (S. 173S and 
H.I. 5431) included Che toraruaner of aaccion 303, which was 
slBilarly worded to the proviaion ultlaataly enactedi 



( . . .continued) 

dacreea Coenission approval wherever a public 
utility proposed te ■■all, leesa, or 
otherwise dlapose ol- . . . jurisdictional 
fecllitlaa. 

Duke at til. 
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(a) Mo public atillty Blwll aall, 1mm, •Mlgn, 
BOTtgaga, or otharwiaa diapoia of or SDCualMr tba vhola 
OE any part of its (acilltlaa aubjacc to tba 
uziadictlon of the Comnlaalon, or by any Baans 
wlucaoavar directly or Indirectly aarga or 
conaolidate such tacilitiai or any part Charaot with 
Cboaa of any other paraoo without ficat having aaoursd 
an ordar ot tba Coaialaaloii auchoriilng It co do ao. 

<bl Mo public utility ahall haraattar purchaaa. 
acquire, eaka, or bold any aocurley o( any «ttaar public 
utility without f irat having haaii authorized to do ao 
by the Coaaiaiion. Thia ■ubiecclon ahall not pravant 
Cha holding ot any aacurlty lawfully aequlrad batora 
tba aoactnant of tbla title. 



Tha Sanata and Bouaa xaporta conElrn Coograaa* intant that 
■eccioa 2DJ give the ComBisaion aufflelant authority ovar 
corporata tranaaatione afteceing uriadictlonal taoiliciaa eo 
carry out ita juriadiccional reaponaihilitiea In It* analyalc 
ot aaction aoi{a), tha Sanata Baport acacaa in parcinant pant 

Thla aaction (uiniabaa an eaaaDCial check upon tba 
developeenc of the induatry along unacononic lloaa. It 
eomplamanta [FOKCAI by directing cha Cogwiasion to 
prevent tranafera or coniolidatlona of property which 
would inpair the ability ot public utilitiaa to randar 
adeguata eervice or li^ada, or taad to Inpade the 
coordinatioD in tha public intoraat of facilitiaa 
•ubjact to tba Juriadlctloo of tb* CoaMdaalon. (21/1 

Tha Houaa Report on S. 371C atataa In pattlnant parti 



Tha original veralon* of tha bill Included a aaction 3l( which 
«ddreaied holding company acquialclona. Bovevec PPC 
Comaiaaioaer Sasvey in hia analyaia o( thia vorelon of tha bill 
atated, m pertinent part [Section 216 gOvemEa] . , , the 
acquiaitlon of utility aecuritiea by holding conpenias. [Tliia 
aubjact la) fully covered by title I of tbe bill, and [tbla] 
aactiond can be elleinated.' Hearlnga before tba Bouaa 
Coanittee on Intaratata and Foreign Co^Mrca, 74th Cong., lat 
Sesa. 3IC (i>35) {Houaa Hearlnga). Sea alao 8. Kap. Mo. C3i, 
74th Cong., lat Saaa. 20 <1915] . Section lie aubaaquantly wm 
ravovad troe tha billa. 

S. Rep. Ho. C31, 74th Cong., lac Saaa. SO (ItJS) . 
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(Alpprooal auat ba Mcurcd tot thm Mia, laaaa, or 
otbar dispoaitioo lot jurisdlcclooal (•cUltlaa] . . . 
•Bd lor luar^ez-a or conaolidatloDa of auch factlltiaa . 

. . Coaalaaian approval al an acqulaltion, 
conaolidaclon, 01? coacrol Hould raao>a auch Traaaaction 
Crca tha problbicory pzoviaio&a of ai^ ottaax lav. 137/1 

Thua, Coograaa claarly «aa coacamad about coiporaCa changaa 
that ■iapad* or taod co lapada* cha coordloatloa of 
juriadictiosal tacilitiaa in cba public Intaraat. Thia concam 
could not raaaonably ba liaitad maraly to Doaiaal oanarahip ot 
juTiadicclonal Cacllltlaa or corpoiaco toTMi rathar, Coiqvaaa 
uaa coQcsmad wltb tha aubatantiva daclaion Baking AUtbority and 
control ovar jurladictlooal tacilitiaa. 

c. Caaa Lan 

mara la no cm* l«t> tbat aquaraly addrMta* tba apaclClc 
jurladictional iaauaa batora ua. Hoiravac tba Court at JV>P*ali 
Diatrlct of Coluabla circuit addraaaod the -axcaat of tba 
loD a juriadlctlon ucdar aaction 30} in Duke, supra, and 
I usaEuI guidance on tha broad focua of section 20} Moat 
It to the eaia before ua, tha Duke dacisloa aupporta tba 
Ion tbat one of the fundaaaotal praraquialtea ot aaction 
Ladictlon la the praaance of jurladictional facillciea. 
In other worda, tba Coaaiaaion a corporate Juriadietlon followa 
Eacilitiaa aubjact to tha juriadiction of tba rii^laaliiii 

Tha Duka oaaa Invelvad tha «cquialtlon by * public utility 
ot tacilitiaa oaad aolely in local diatrlbution of electric 
mat«y tor rat«ll aala Specifically, Duka Power Company (Duke), 
a public utility, purcbaaed facilities Eron Cloawni Unlvaraity, 
[axeapt f roa tba FM undaz aaction 3oi (t) ] that had baan u*ad (or 
tntraaeata diacribution of aloctrlc energy The Coomiealon 
daterainad tbat the acqulaltion by Duke oaa a vorser or 
conaolldation of tacilitiaa with those ot another paraoa 
requiring co^laalon approval under aactton 209. nia court 
rovaraad tba Coaaiaaion a daclaion. 

Tha isaua batora tha court waa wbatber tb« (FFAl require* 
an incaratate electric utility to obtain approval by the IPKRC) 
Of lea acquisition of faoilitiea utlllied in the local 
distribution of olacttic energy it/ In analyiing thla laau* in 
light ot Congress delineation between federal and itata 
juriadiction, the court tirat concluded tbat the prohlbltlona 
forgad by thla aectlon ara l^ioaed only upon a 'public 



l.R. lap. Mo. 1311, 74th Coog., lat Saa*. 
[)uka at 9)1. 
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utility. 29/ SMond, clM eourC a«apt(*d) tba ComImIm • 
coBcliulan that th* 'aarga or eoDiolidata cl«uaa ■nco^waa** 
■cqulaltlona of tccilltloa. 10/ Third, cha court dat*i«ln*d 
that avan aliar* th* otbar parson ii hoc a public utility by 
vlrtua of aactian aoi t} but navarEhalaaa o<ma or controla ataat 
nonaally would ha a Juria diction* I Eaollity, aaccion Sol »ill 
attach. Tha court coacludad that tba phraaa thoaa at any ocbar 
paraoa in aactlon 201(b) auat ha tacillclaa auDjact to tho 
Mriadictlon of tha Comaiaaion and that local dtatEibuCion 
facilitlaa axpraaaly ara not juriadictional keeauaa Cha 
tacillciaa to b* aequirad conalatad of only non-Juriadlecloaal', 
local diatributlon facilitlaa. tha court found that tba 
Co^iaaion had no aactioo 30] jurladlction ovar tha 
aequlalCloD. 31/ 

■hila, •• notad, tha courc'a analyaia doaa not addi««a tba 
•pacific juriadlctioual laauaa pxaaantad in tbla procaadlag, ira 
ballava ovr analyaia ia antiraly conalKMt with tba Ikik* caurt'a 
tundaMneal holding that aaccion aas Jurladictlon la trl«g*rad 
only irtkar* juriadictional facilitlaa ara Involvad. 



1. DlapoBition of P«cllltiaa 

m* C oi—laalan haa intarpratad Ica aactlon 303 ]uriadiecl«n 
In a muhar of ca*a> aa tha Induatry haa avolirad ovar tba l««t 
dacada, and our analyaia of tba laauaa praaantad by tha 
Knova/Faclfic aacgar la cooalatant with, and build* upon, tba 
pracadant aatabliahad. 

■ aaMiMl Coaalaalcn daclaioo IntaEpraClng tha 

of aaetlon SOKat la Cantral varBont. 13/ 

, tba Coaalaaloa dataninad that tha traoafar 

Llty-a acock ia a tranafar of ownorablp and 

'■ juriadictional laciUtiaa and that auch 

diapoaitloD of juriadictional facilitlaa 

■alon approval undar aactlon 303. Tba CoMaaaloa 
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• •xiatlDg aharalioldars to tha nawly ciwacMl 

holding company, conatitucos ■ -dlapoaltion of 
juriadlctional Eacllitiaa raqulcing prior ConniBslon 
approval undar •action 301 After the raorgauizaclon 
the juriadictlonal faallltlea of the public utility 
will be controlled through the parent m ownerahlp cE 
tba utility a c o— an atock by virtua of tha parant 

ability to naaa Cantral Varaont 

a board o( dlractora. 
Although tba currant atockholdere of ctie public utility 
will OKI Btock in the holding company after the 
raorganlzacian la eo^ilatadi they will Ad longer hava a 
proprietary intoreic in, or direct control over tba 
JuTladlctional Eaollitiaa. nia aubatanca oC tha 
tranaactloa, therefore, la ■ 'dlapoaition* of 
tacllitiaa via tba tranaCar of all direct control. 

To tha extant that utility revenuea are uaad to finance 
non-utility operations, the coat of utility service may 
be increaied If the parant malceB unwise Inveatment 
decieiona the reliability of service of juriadlctional 
facilities could be impaired. This aspect of the 
holding company/ ope rat ion utility relationship was a 
coocam to tboaa who enacted Title II of tha Public 
Utility Act. ( 

33/] 

In Central Illlnoia, 34/ the Coawiaaion explained that 1 
aaaartion of Juriadiotlon In Cantral Vermont was not baaed solely 
on the tranater of atoclc, but rathar tbat the commlasion-i 
concern Itaa In the transfer of control of public utilities and. 
thareby, control over the jurisdictional facilities of those 
public ucilitiea After Conaidering the legialative history of 
aection 203, the Commission found that 'Congress Intent was to 
•naura that the Conoiaelon maintain overaight ov«r any tranafar 
of Jurladictional utility property . . . .* IS/ 



Central Vermont at Sl.tCO. 

I Coapany (Central Illlnoia), «3 

Central Illlnoia at CI, 331 (ai^haala In original). See alao, 
Savannab Blectric t Powar Co., 43 mc CI, 340 (19U) , which 
Involvwd the transfer of all of a public utllity'a atock to a 
regletared public utility holding 

company The Cowsiaaion aaaerted Jurisdiction, relying on the 
ratlonalaa set forth in Cantral Vermont and Central Illlnoia. 
The ODSMiaelon alao analyzed the application of aaction 31t of 
tba PPX to tba transaction and concluded that asction 3l8 did not 
apply. Section 3ia provldaa that tha SBC a Jurladlction praa^ta 
tha Coaaiaelnn h -txT-l ■.« 4 ,-m ^ ..-.«» ..».<- -i.~._.... —,. 



(coatinued. . 
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TtM coMMlaaioD also baa diacuas*d cartaln alaanca of 
control In casca oucalda tha concaxt oi aeccion ao3. TIM 
CommlaaioD }iBa llnkod 'ilaclalon-iwfcliig* *n<S dominion and 
control to ica datamlnacton ol •control* ovax facilitiaa In 
datormining adiathar an antity la a •public otillty.' Tha 
Conniaalon also baa aaid tbat tha raCaranca to 'oparataa 

uriadlctlooal} lacilltlaa* in tha dafinition of public utility 
in aaction 301{a) of tha FPA ralara to tha paraon who baa 
control and declalon-eaklng authority concemlog tho oparation of 
eaclllclaa.- 3«/ m aala/luaa-back liAaaa, tha Coomia.ion baa 
dlaclalaad Jurladictlon OV«r anCitlaa irith ■ nara liduciaiy 
Intaraat in facllltiaa whara ttaa anttCy holding tha fiduciary 
intaraat could not axart control ovar tha sntlty raaponaiblc tor 
oparatlng the facllltlaa. 37/ Also, wa nota that ths definition 
of control th^t haa baan in tha Ceaaiacioo'a accounting 
ragulatiooa ainea 1117 iai 



I. . .continuadl 

COKMiaalon found that under aaction 303, tba rnwwlaaliiii bad 
jutladlctlon over tba dl^oaition of (acilitiaa (via a traoafar 
of atock] of tha public utility, wblla tba SIC bad urladicclon 
to approva or di«approva tba holding coi^aiiy a aciiuialtion of tba 
public utility • atock. Ttia Co^aaion further a^lainadi 

In fladiog tb«t caction sis doaa not pracluda 
our aaaertlon ot juriadlctioa, wa wiab to 
again enphaalxa that tt la not our intant to 
undertake regulation ot avary atock truwfar 
■ada by public utility ahareholdara. Our 
coocarm la aolely with tranaCara of control 
of public ucllitlaa and thereby tba 
Jurladict ional tacilltiea of thoaa public 
uttlitiaa Further our aaaertlon of 
Jurladiction la aolaly to fulfill our 
obllgatlona under aectian 303 of Cha PPA In « 
■anner that is conpleiaentBry to tha SIC a 
juriadiccion ovar raotganizatlon 



Saa. e.g-. Bechtal Pooar Corp., CO pnc CI, ISC 11**3). 

S—, e.g., Alleghany llactrlc Cooparativa, Inc., 47 mc 61,015 
(l>lf)i Baltiaora Katuaa Inergy Syataaa Co., 40 mc C1,3CC 
11*07): Pacific Power b Light Co., 3 rate 
CI, 11* (197II. 
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dir*ccly or indiractly, oC th* powar to dicact or caua* 
th* dlrBCtloD of tha maiugananc and pollcias of « 
coBjany nhothor such powar !■ exerciaad through ODa or 
Boce iacaraedlary coapanlaa, -oe alona or In 
conjunction with, Or pursuant to an agraarnvnt, and 
whathar auch powar ia aitabllahed through « aajority or 
ainorlty owoarahip or voting -ol aacuritiaa, cOBBOa 
diractora officara or atockholdara, voting traata, 
holding truaca, aaaociaced coBpanlea. contract or tay 
ocbar diract or indiract naana. Ol/] 

2. Kargara and Conaolldatlona 

In Illinota Pomr, 19/ cha coaMiaalon raviarad and cl*ritiod 

lea Juriadiction undar ■action iHi in inatancaa vhsre holding 
coapuilea varga, and daCanined that "moat margera of public 
utility holding con^ianiai will ainultanaoualy involve an Indlract 
■argor of tba public utility aubaidiariaa of such holding 
*o"P*'>i«"'' •*/ Tha ■Commiaslon daacribad the thraa-atap procaaa 



» uCilitii 



follovlng to raorganiia, and axplalnad how 
•ppliad ac a 



In atop ona. 
ica stock to 

Following Cantral V 
Cranafer conaticuc* 
tha utility'* Jurii 
diapoaitlon o( facllitiaa aubjact to aaction 201 approval. 



■argar of holdJ 

adopted I 
co^paniea mergf 

public util: 



■aion Btatad that it doaa not have Juriadiction o 



ng conpaniea unless tha holding co^anias C 

tional facilities Howavar, tha COMHiSaion 
table presumption that lAan public utility holding 
their public utility aubaidiariaa llkaly ratain 
9 independance that dacisioc-naking for tba 
would typically raat with tba new holding 



tbta definition was adopted In order Mo. 43, I Pad. Kag. C91 
(191CI, codified and raissuad in Order No. i«l, 13 Pad. Rag. ■«<! 
(19411, and nay ba found at IS C.P.X. Part 101, Datinitloaa 5.P. 
(199C) . 

Illinois Power Coi^any (Illinois Power), «T nxc tl.l3« (1»M) . 

Id. at CI. 353-53. 
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coapuy, ud that, tharafor*, an Indirwet Miyac of tbo public 
uclliclas occnirs raquiring ••ction 203 autborlaatlon. «l/ 

In atvp thxM, th* public utility aubatdiarlaa of tba narga 
holding co^aniaa (onwlly aarga «iid aaction 30] ^pxoval i 

In dlacuaaing tha adoption oE a .irabuttabla praauavtloa of 
iDdlract aargara, tba Conaiaaion acatad that Ita daclaloa waa 
infotaad by Copparvold, «2/ -hera tba Court hald that aooCion I 
■of the Sharaan Act, which outlaiia conapi raclea or combinaciona I 
raatcaint of trade, lagarda aa ona company « parent and 
■ubaidiary tbat ataintain laparata oparationa. Tba Conuu aaicin 
□ffarad the court ■ axplaiwtlon, which atEongly aupporta * 
concluatoD that thia Coaniaaion auat ba abla to look faayood 
corporate fora In deteraining whatbar a public utility la 
affacclvely diapoaing o( Barging, er cooBolidatlagr Ita 
Jurisdictional facllitiaai 

A parant and ita Mwlly ownad aubaldiaty bava a 
conplata unity ot intereat Thoir objactivaa ara 
cowaon, not ■diaparataj their genaral corporate actiooa 
■re guided or daterainad not by two aaparata corporate 
conaciouaneaa but ona. . [In reality a parent and 
a whaUy owned aubaidlary alwaya have k -unity of 
purpoaa or fe cohod daaign< .... whether or not tha 
parant kaapa a tl^t rain over tba aubaidlary tha 
parent aay aaaart full control at any Boaant if . tha 



Illinoia Power at (1,154. In raachlns tbla eemcluaioa, tha 
CoBffliiiion departed troB ita daclalon In a prior caaa, Niaaourl 
Baain Municipal Power Agency S3 mC C1,3(B {ll»o] , reh'g 
denied, 5S FSRC (1,464 |19>i). tn lAlch It had not aaaartad 
uriadictlon baaed OH alailar facta. It attlzaad only that part 
ol Hiaaourl Baain that held that tbe CoBaiaaion doea not have 
luriadlctlon over tha Bargar of holding coavaniaa. 

Copparwald Corp. v. Indapandanca Tuba Corp., 4C7 U.S. 753 (IIM) . 
See alao Century Oil Tool. Inc. v. Production Spaclaltiea, Inc., 
737 P.3d 131C, 1317 |5th Clr. ItH). where tba Court atated: 

Olvan Copparwald, we aaa no relevant 
ditCaranca between a corporation wholly omad 
by another corporation, two corporation! 
wholly owned by a third corporation or two 
corporationa riiolly owned by three paraooa 
who together aanaga all aflairi oC the two 
corporationa. A contract between them dooa 
not Join foraally dlatinct acononic unite. 
In reality, chay have alwaya had a unity ot 
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■ubaldlary fails Co act In tba parsnCa b*at intan 
«IT U.S. ac 771-73 (aavbaaia in oEiginali Cootnota 
dalatwU . (43/1 

Slnilacly, hUI* aactlon 201 la applicabla only to acl 
by public ucilitiaa, wa vtll look bayond cha cocporati 
truiBacclon, and ragacA a parant and •ubaidiary ■■ oiv 
44/ In inacancaa vtiare Cha control over a public utll 
lurladicclonal (aclllclaa ia ccanafarcad froa on* cotporata 
anctcy to anothar Furthar tba face that tha Coasiaaion doaa 
not hava ]urlBdlctloa ovar evary aapacc oC a propoaad -corporata 
tranaacClon doaa not aaan that tha CoBmlaeion liaa to ignora thoaa 
aapacca ol tha transaction that attacc a citang* la eontzol owar ■ 
public utility's jurisdictional e««lllclas. 

I. Cooclusioa 

In this procaading, two public utility holding nri^isiilis 
<Eiiova and PaclClcl proposa to aargsi oou at tha holdliig 
coBpsniaa is tha parant at two public utllltlaa ISDGU and tnova 
Bnargyi 45/ Thata la ilo disputs that CoaBlasion juriadlct tonal 
tacllicla* ara Involved In tba proposad tEansaccion SDGfcK owns 
both physical and 'papsr* facllltlsa uaad lor tba tranaBiaslon 
and sala for raaale at alactrlc snargy In Intarstat* rri—ii i i. 
and Bnova Bnargy owna 'paper* facllttlaa that paralt It to Narfcat 
power at vholasals in Interstate co^Mrca Tharafora, tha 
raulnlng question la whether Sb&faS and/or Snova Bnar^y will have 
ellactlvaly disposed of and/or verged or consolidated 
jurisdictional facllltiea for purposes of aactlon 303. It so, 
Caaalaaion authorisation under aactlon aoi ia raqulrad. 

■hile the FPA does not apeclClcally delineate the ■ssiiliiu of 
tha disposition er ■■arger or eoneolidation* of Juriadlctlonal 
Ceeilitiee under eaction 301, It la clear under tha language of 
section 201 Iteslt aa well aa the [>uke cass that the CoMilssion s 
Jurisdiction under section 303 attachee to jurladlctioaal 
Caeilltiaa and that Coograas intended that tha "ififiliiluii be able 



Illinois Power at (1,35«. 

See San Diego Oas 4 Electric Co., 11 PIKC <1,3<1 et Cl.TTI 
(l>a7) {agency nay disregard corporate font cerporaclcaa nay be 
regarded as ons eocicy for one puipoae even though they ere 
lagitisataly dlstloct tor others) inquiry la whether steGutaEy 
purposes would be truatraced by cerporete Con) . 

The jurisdictional dstaral net ions eada in thla ordex preolude the 
need to addrase argueants raised regerdtng Bnsoncae e rate 
Bchadula cancellation as an eleeent of the proposed ooiporate 
realignment, or raleted leeuee, in eoaneetion with thte 
proceeding. 
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to ■•cor* Um vaincananca of adaquaea aarvlea and tlia 
CDordinacion in tli* public intaraac of thosa facilitlsa. 
AdditloMlly, the catarancai on cha fica of tba ataeuts taactloa 
303(a) to ox othacviaa diapoaa <nd tha propoiad dlapoaitlon, 
conaolldacion, acquiaition, or concrol 4onq;>tiaaai addadl caflact 
an intane to cast a broad amt ovar varioua typca of tranaactiona 
•o tbat public utlltclaa and thalr affillataa cannot uaa fom 
ovar aubaeanca to avoid rogulatory ovaraight of corporata 
caaligiuaaiitB affactlng jurladlctional tacilitiaa, papar or 
otharwiao Slnilarly, tha sarga or conaoUdaCe olauaa of 
■acCloQ 2tH ^pliaa CO jmlillc utllltlaa that -by any aeana 
vhataoavac, dlraCCly or indiractly" aarga or conaolidata thair 
Cacllitiaa (aM^Maia added) and raflacta an intaat Co captuca a 
broad acopa of acclTitiaa and naana of acco^llahing tboaa 



, wtail* aactlon SOS appliaa to a public utility that 
oiapoaea or or nargaa or cooaolidataa ita Juri idle clonal 
tacllltiea aa a^lainad abova, tha Coiuiiaalon nay diaregard 
corporaca fors and ragard m paraat and Ita aubaidiary aa a unit 
In order to datersina wbacher atatutory lundacaa would be 
fruatrated by tba propoaad tranaaction Hhile the Comniaaion 
doaa not hava Juriadlotion ovar tha Mrgar o( holding e . 
that ara not thaaaalvaa public uttlitiaa. aactlon iOs «aa 
intandad to jjKeaarva tba ConBlaaioD'a overnight of corporate 
realignnanta that nay lapact tha coordination In tba public 
Intaraet of juriadlctlonal tacilittaa, no aattar bow 
•ccoBpliahad. 

On tha facta of thla e«aa, aa dlacuaaad turthar balow, ■« 
CODcluda that tba propoaed merger of Bnova and Pacific (till 
raault in a tranafer of control o( the Juriadictlonal facilltiaa 
of Inova-s two public utility aubaldiariaa, SOOU and Inova 
Knargy. Th«r»fora, wo do not naad to reach the queatlon of 
vbathar tha propoaed >arf|er alas raaulta in a direct or indirect 
sargar or coDSOlldation of the SDOU or Enova Inargy 
juriadiotiooBl facllltiaa with thoaa of any other parson. Wa 
further conclude that for purpoaea of aactlon 203, Inova and ita 
public utility aubaidlarlea act aa one coa^any and are 
alloctively diapoaing of juriadlctional taeilitiaa via • tranafar 
of control over thoaa faoilitiaa to HawCo. To hold otharwiaa 
would alavata fom ov«r aubstanc*. 

In tbair petition for a daclaratoty order, tha Petltlonara 
rely on Kiaaouri Baain aa airport for their argunant tbat tha 
Comaiaaion aay not review ■acgara between holding T»n1et Tha 
paticiooera alao argue that the COBmiBalon -may not review iMrgara 
involving public utllitlaa unleaa there axlata the type of 
Indirect Merger daacribed in Illinoi* Power Laatly the 
patltionera aigua that e diapoaitlon of facilities doea not occur 
in their propoaed tranaaction bacauae, the petltlonara aay, tha 
atock of tba public utllitlaa will not be traneterrad. 
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Than ar* •«v«t*1 fiinito— nf 1 flaws In thaaa ■ 
fi-r»t, ■■ atatsd above, cbe CobbIsbIod tqitew tbac 1 
hav* ]uriidiction over ■•rgar* of Iholdiog co^aalaa that ar* not 
alio public utllltlea our ••■•rtloD of juriadlctlon ia not oirar 
tha satraAf of ch« Holding coapuiaa; rathar, our coacam la ov*r 
tba control of the Juriadictioaal (acilitiei of the public 
utilitiaa in the holding coapany ayatan Second, the Miaaouri 
Basin and Illlnol* Powar <;atei did not addreea the situation ban 
and cannot in aiqr avant, be interpreted aa holding that the 
Illinola Po«er acenarlo la the only type of indirect merger over 
wbicb the Couiaiion haa section 20} Jurisdiction Tblcd, alnca 
all the icock of SOaitE and Roova Bnergy is owned by Bneva, and 
ainca all of Bnova • atock will be transferred to ttaa naw boldin^ 
conpany the aubatanca at the transaction will b« a dlapoaltion 
■of control o( the public utllltiei jurisdictional C 
Cha oev holding eo«i(iany Bvan though Bnova will con 
tba public utilitiaa atock attar tha transfer cant 
public utilities (and tlwtr Jurisdictional faellllis 
SKarclsad by HswCo and its ahaieholdars under a dive 
diffarant corporate form -Kith aconoaio goals which r 
eocpocata purpoaea at the aewly-craated holding t 
auch, there la Indeed a dlspoaitlon of jurisdictional 
of SDObX and KDOva Euersy. 

Tba patltiooara clta Hiaaourl Baaln and Duka to support 
tbair arguMnt chat section 303 Mly give* tha Co^iasion 
juriadlctlon ovar action* takan by public utilitiaa. Thay 
auggaat that atcar Cba initial tranafar of tba public utility a 



Patitionera naka too related arguiMncs in auppocc of Chair 

poBition that Chair sorger will not result in any ehanga in 
control over 8t»U'a and Snova Energy's jurisdictional 
facilities First, thay note that tha stock of Bnova is widaly 
dlaperaed among Benbers of Cha public and the Sane will be true 
of HowCo a stock. Sacond, chey argua chat there will b« no 
change in control ainca a aajority of HewCo'i shares, including 
Chose shareholders that currently own both Pacific and Bnova 
acock, will be owned by former Enova sharBholdora Thla ia a 
variation of an argunant rajaccad in Central Vaiaonc. 

In Central Vermont, Cha Commlaaion found that even though 
tha current shareholders of the public utility would ova the 
holding company's stock after the reorganlistion wai 
collated, thay would no longer have direct control over tba 
public uellityi jurisdictional tscilities Here, Bnova'a 
current shareholders will not be abla to exerciie Cha control 
Over SDGfcS and Bnova Knargy, and their juriadlctional facllltias, 
«• thay ara able to axarciaa today This doea not change bacauaa 
HawCo'a acock vill b« widaly dlaparaad, or bacauaa a MjoriCy of 
its acock will ba ovnad by persona thac currently own Bnova 
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•tock to • balding coapany, tb* public utility loaaa any abiliey 
to axart control ov«r its Juri»dlctIon«l lacllitiai and thanfora 
cannot diapoi* of Ita juriadlctional (acllltlaa in lubavquant 
corporate trBnaacCiotiB becauaa control ov«r ita Juriadietional 
facilitiaa liaa aolaly with the holding COBpany. Carried to it* 
logical conclualon this argunant inuld laad to the result that 
if a atand-alone public utility craatad • holding eomeany abova 
It the CoBBlaalon would have juriadlctlon due to a change in 
control of the public utUity ■ Juriadictlonal faclllttaa, but If 
the holding coapany than imadlataly sold loot of lea atock to 
anothar party (vtao vould than be abla to control the fleet tier 
holding ooivBiiy «ad thue tha public utUltyl the CoBiiiaalon would 
not have juriadiction avah though tha control ov*r the public 
utility a (acilltlaa ia being tranaCarred in both tranaactiona. 
In abort, torn would b« •laratad ovar aubatanca. 

Aa dl«cuaaad abova. tha CoMalaaion say cagerd corpomtiona 
aa one entity in order to ensure that atatutory purpoaea ate not 
JruBtrated hy corporate form ThanCor*. for purposes o 
ensuring that the ttanafar of control of SIXitE and anova Bnergy 
la coaaiatant with the public intareat Bnova and its public 
utility aubsldiarlaa aay proparly ba ragardad aa one 



In Central VarMnt, tba CoaMlaaion discuaaad at m 
tha Concern that the tranatar of ownarehip and control 
juciadictional tacllltiaa could 'preasnt potential for 
advera* to the public Intareat 41/ Tha Connlssion hj 
axpraaaad concern over tha potential affect such -a corpoj 
structure night have on reliability of aarvlce Or use of 
operating utility funda for corporate activitlaa unte: 
utility service 48/ aa wall aa abuaaa advarae to tba pul 
intareat which could result froa tha avar- Increasing 
raocganlMtiona Involving juriadictlonal public utilitla) 



Tha Coanlaaton iMa a broad public intaraat aandata 1 
sactlon SOI a of tha FtA to oversee tha operational aspaccs of 
the electric pOwar Industry including issues Involving bulk 
power supply and tranaaiaaion acceea The industry currently ia 
undergoing a funda»ental restructuring which «ntails wboleaala 
competitive power aarksts and, Inccaaaingly, coapatltlve ratall 
power oarkets. Aa the coapetltiva energy narketa evolva, tha 
^""■iasion haa a public interest responsibility to be vigilant 
with respect to the corporate reallgnnent of the jurisdictional 
faetlitlea of both traditional public utQitiwa and the public 
utility power aarkatara that ara playing u Increasingly latgar 






«»/ 



central Varooat at CI, 9(0. 



Central Illiooia « 
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rol* In bulk powar aupply. Our intarprauitlan of ucclmt 303 ta 
claarly conalatant with tha Congraaa' inCant in anacting tk* 
provlalon, and tha lurladletloaal raaponaibiliclaa glv«a te cha 



Tha Coaalaaloii doaa noc Incaod to atfact th* actions ot 
public utility iiolding conpanlai unnaceaaarlly; navarthalaaa, 
Cha Comaiaalon -would be rataiia in upbolding ita atacucory innilti 
It it allowad control ovar ]urladictioiul tacilitiai to ba 
raaovBd tiom Ita ovanight naraly by how tha tranaactioa la 
atructurad Accordingly, tba pacltionera raqueit for a 
daclaratoty ordai diaclaiBing jurisdiction ovar tha nai^ar ot 
Bnova and Pacific will ba deniad bacauae tha aargar aacoapaaaaa 
tha dlapoaition ot tba Juriadictional facilltiaa Of SDOU and 
KnovB Bnargy via « tranatar of control. 

r. Ouldanca tor rutura Caaaa 

Ha undasatand chat induatry participant a. in tbia tisa of 
raatructuriogr, naad aa nuch cectaiitty it poialbla cooeamlng cha 
circuMBCancaa in which wa bawa juriadlceion undar aactlon 301, aa 
wall aa a battar understanding ot how -juickly the Coaalaalon will 
ba abla to procaia aectlon 303 tilinga. Ha believe that tha 
diacuaaion abova, applicable to the inatant proceeding >■ well aa 
to our companion ordera in the NorJun SO/aod Morgan Stanley SI/ 
proceedinga iaauad coday, anawar* in large part tha tlrat 
quaaclon by providing Cha {Tamawork which wa will uaa to analyaa 
whether a proposed corporate realignment Involves a dlapoaition 
and/or direct or indiract aargac ot juriadic clonal faclllciaa. 

R* acknowledge ChBC wa cannot definitively Identify awry 
coBbinaclon of entitles di- disposition oC assets that nay triggar 
section 203 ]uxiadictlon ainca we cannot anticipate every typa 
ot restructuring that alght dCCtir in rasponae to rapidly awlvli^ 
eoMpatitive praaauras. Rowavar. It should ba clear chat ouc 
concern i« with changea in control, including direct or indiract 
■argara, that affect juri edict ional facilities (whether pttyalcal 
or 'papaf facilities , Hs aust aaintain flaxlbillty In 
responding to Industry rescructuring it we are to dlscharga our 
atatutory Tesponslbility 'to sacura cha nalntenanca ot adaquats 
•arvice and tha coordination in cha public interest of (acllitias 
subject CO tba Jurisdiction ot Cba Coa^ssion.' 



Order AuCboriiiog Diapoalclooa of Juriadlctlonal Facilltiaa and 
Oanylng Kaquaac for Diaclaiaar «t JUrisdlctloa, Morgan Stanley 
Capital Oroup, Docket Koa. SCf7-33-0eO and HL97-3O-0a0} OU Fowar 
NaAetlDj, Dockat Iki. ■C>7-3«-000. 
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In ■■■•rclng JucladlccioD ovar am typ«a of corpoEac* 
rMllgiMwic* tlMt involv* lurisdic Clonal *«cilltio«, wa will 
osaalc, witbla tha conatEalnEa of our raaAufcaai to aaka avary 
aftorc CO afficiaQCly procaaa thoaa aacclon 103 fllinga tbac coiM 
batora ua. It la claar that uny o( rhaaa Cranaacciona Bay 
Involva taw public utility aaa«Ca and auiy hava llttla or aa 
iapacc in tba partlnant geographic and produce aaskata. In chaaa 
caaaa we Intand to be flaxibla 4B to what inlomaeion Hist ba 
filed, to provide aborcened coaBant parioda on tha Illinga, and 
to iaaua ordara expeditloualy. 

Ha take thia opportunity to co— anc briefly on tba 
Infomatianva expect to aoe troa applicanta and the procaduraa 
we intaod to lollow, in choae aecticm 30} fillnga that, for 
exampls, do not involve • aargar o£ eooaolidacion of 
^riadictional facilitiaa Or do not otherwiee raiaa marKat power 
conoema. Aa reflected in the Hargar Policy Statoaant, tha 
aargara of greaceat potential concern to the poaadaaioa era 
■argara between uertically Intagrated electric utllitiea chat own 
ganeration andyor crananlaaloa facilltiai. Thua for exaaple 
review of a dlapoaltion of a aarkatar'* jurladlcclonal taciliclea 
alone aay not neceaaarily raiaa conplax laauaa and, therefore, 
may be aaanabla to ejcpadltloua action by the Commie a ion. Bvon if 
a iwweit marketer owna generation f acilitiaa, It may be that ice 
facilltlaa are geographically diaparead auch tbat chair tranafer 
to another power aaricater would, not calaa coqplioatad laauaa. 

Slailarly, caaaa aay arlaa, auch aa Mprfan Stanlay, in wUoh 
tba diapoaicion of a narkatar'a Jurladictiooal fadlltlea occura 
within the contsKt of a aargar of entltiea engaged in buaineaiea 
unrelated Co out juriadi-ctiooal concema under the 7fA. There 
again, expaditioua review and action by cha Comiaaion any be 
anticipated. On the other hand, additional review in varloua 
degrees i«ay be retjuired where, for axanple, a warkeCer i« nerging 
with another power marketer or with an entity with control OVar 
fuel raaources bY Cranaportation (aciliciea nacaaaary for 
electric generation, chua raising concema about tha pocaatial co 
create bar rl era to ancry. 

Ha baltava thac tba Horgan Stanley procaading, which we 
approved today, provides useful guidance on thaae typea of 
dlapoaltion applicaCiona. Morgan Stanley involvea ■ propoaad 
Merger of two wall street financial f Ixma one ol -which owna a 
public utility power marketer. He found that a diepoaicion of 
Cha uriadictional facilltiaa of that public utility via a change 
in control will cake place aa part of tba aargar and we 
auchociiad the dlapoaition. Hitb reapacc to tha infornacion 
nacaaaary to aupport the piopoaad diapoaition application, the 
appltcaota in Morgan Stanley sddreaaed tha effect tha tranaacclon 
would have on -coBpecicien, on racea, and on regulation Thay 
ei^latnad why an Appendix a competitive analrsii vaa not needed 
in tha clrcunatancaa praaantad but neverchalaaa proceeded to 
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in iriqr cka cnancttoa aaald noc ha** w **MrM •!(«« «m 
ticiod- TUm is an >cc«pMblc iOT(«*ek in clrcHaataMC** 
to DOC Involv* • Mrgar or cooMlidailoa «r othar aeClMM 

PDuld r«mlc in tba ftggrwgacioa oE g«B*cmtioa aod/or 
»/ 

ulyvia au ddc bm4»4 
in Morgan Sunlsy doM noc bmb tt aay ooc b» oacaasary 4d ochar 
appli(»tlo(ia inrclving diipoaiClMW of facilitiaa that praaant 
dlft«ranc facta. Our focua irtll ba OB wtwthar cha ciaoaactioia 
wihancaa iha ability of Uia aftactMl public ucility «r utilltiaa 
to axerciaa sarkal pOwai la ralawaat gaographic and product 
■arlcao Tha LnfoTsacioa aivlicBnu aabait 
'dlapoaicioa ol [aeillclaa auac b« > ilium 1 1 tor as e 
•((•ct oo -co^wclcloo. It any. 

SiBilarly, fvplteaDta auat b« ptapand to addr«M tka aCfaot 
on rataa and ragulattoo. JU in Mocgan Scanlay whara cha only 
•ttactad pablle ntiltcy wa • powr aarkacar authoriaad Co soil 
at urkat -baaad rataa and angagad only In vholaaala po«ar aalaa 
in Iscaracata -coaaarca tha infoiaation auppllad can ba conciaa. 
Hcwavar, tha typa ot Intoraation necaaaary to addraaa tbaaa 
tactora nay vary davanding en tha dreuaataneaa . 

Finally, wa will aaka avary aCCort to ai^adlta tba 
proeaaaing of diapoaition appllcattona Uhlla wa normally 
provida a to-day coaaent pariod on aectioQ 203 appllcationa, a 
ahortar notica pariod aight ba appcopriata in caaaa ot tha typa 
In Morgan Stanley or in unuaual circuaatancaa . In tha Hacgar 
Volley Statasant tha Coaaiaalon atatad ica intant to aaka a 
raaaonabla affort to iaaua *n Initial ordar on ■ coaplatad 
a^llcatlon <0-*ti daya aftar tha eoBBaot pariod cloaaa 53/ If 
tha application doaa not ralaa aignificant concema cha 
CoBaiaalon Bay ba abla to take action on an avan nora axpaditad 
baaia Any requaat tor axpaditad action Kuat ba fully aupportad 
and ahould diacuaa how long it took Croa tha tlaa tha eontcact 
waa aignad until tba data of tiling with tha Co^iaalon. 

Tha Coaaiaaion ordarai 

(A) Tba lata, unoppoaad notion to intarvana in tbia dockat 
fllad by HutraSoaat Xalco Coi^Bny la haraby grantad, «• diaouaaad 
tn tba body of tbia ordar. 

(B) Vamon • aotion to conaolidata Dockat Mo. ■R>7<703-000 
with tbia dockat ia baraby daniad, aa dlacuaaad in tba body of 
tbia ordar. 



Nargar Policy Stataaant at 30,ii3 and 30,13(. 
Hargar Policy stataaant at 30,137. 
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(C) SM) Dlaso • BoCion to caopwi Dockat Ho. BC15-<-00a and 
lo consolldaca ttut docluc vieh tbia dockat la bataby daniad, aa 
dlacuaaed in tba bo<^ of chla ordar. 

(D) San Diago a Botion toe lata 
KCSS-C-OOO la baraby danlad, aa dlacuaaad 

(■) Tba anawac tllad by tba Patitionara and tba raaponaaa 
(Had by SoCal Bdlaon aca rajactad, aa dlacuaaad in cha body of 
tbia ocdar. 

(P) Tha Vatltionara' patition Cor daclaratoiy ordar 
diaclalBlag jurladiction ia daniad. aa dlacuaaad In tba body o( 
tbia ordar. 

By tba Coaalaalon. 

( S B A L ) 
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Bafar* Coaalsaioanai ■lisab«tb Ann* Holar, Ch*iri 

Vicky A. B«ll«y, Jaaa* J. Bocclwr, 

WllllMi L. Itaamy, and Donald F. Sanca, Jr. 



HorAa Inargy Sacvtcaa, Inc. ) Dcxdcat No. BL>7-25-aoa 



(laanad April lo, 1997) 

Introduction 

By ordar laauod on rabruary S, 1»7, 1/ cba ConUaalon 
tnltiatad a ]urladlct tonal Inquiry coocaming a propoaad aargac 
involving Marta loargy SarvlcBa, Inc. (HorJkn) , « public utility 
undar ttaa radaral Pooar Act PPA) . Aa diacuaaad balow, ■• find 
tbat tha propoaad aargar lovolvaa ttaa diapoaltlon of MorAa a 
Jurladicclonal Ca^illtLaa via a chuiga of control oC cbOM 
facllitiaa and, tbua, falla «ichln tba juriadlction at tba 
CoBMlaaioa undar aactten SOS of tha rm. 2/ 



Inc., 7t rate <1,111 11997) 



303 pcovldoa in partlnant parti 

(a) Mo public utility ahall aall, laaaa, or 
otbarHlae diapoaa of tha whola oC ita 
facllitiaa aubjact to tba uriadlction of thi 
C t i i^ l aaion, or any part tbaraol oC • valua ii 
•xcaat oC SSO.OOO, or by any naana 
whacaoavar dlractly or indiracely, Barg* or 
cooaolidAte auch facllitiaa or any part 
tharaof xlth thoaa of any other pacaon, or 
purcbaaa, acqutra, or taha any aecurity of 
aiqr otbar public utility without firat 
having aacurad an ordar of tba Cowaiaaion 
•utboriilng It to do ao. . . . Attar notica 
and opportunity for haarlng, if tba 
Co^laalon flnda that tha propoiad 
diapoaltlon, conaolidatlon, acquiattlon, or 
control will ba conaiatant wicb tba public 
intaraat, it ahall ^prova tha aaaa. 

(bl 
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A. Tha CoHBlaalon • Juriadlctiooal Inquiry 

On Saptrabar ID, 1>9C, Xorte tllad ■ notic* of chuga in 
•CkCnii ■■ raqulradby tba ordar of tha Co— laalon accaptinff lea 
■arkat-basad rata achadula, 3/ to Infon the ConaiaBlon ot tiM 
propoied merger ot Mochn a parant coapany HocAm Inargy, wichi 

1 HouatoQ Induatrlea. Inc (Houatan induatrlaa) an exanpt 
public ucillcy holding covftanyi and (3 HouBton Induacrlaa 
aubaidiary Houeton LighLing K PoHar Coapany (HLtPl an alactric 
utility locatad in Cha Klectric RaliabiUcy Couocil of Taxaa 
<BRCOT) angagad in Cha ganaration, tranaalaalon, dietribucion, 
and aala of alactric anargy within tba stata of Taxaa. 

UDdar tha propoaad aargar, Bouaton Induacriaa would ba 
margad inEo HLtP; HLbP, ranamad Bouaton Induatriaa, Inc. (Maw 
Houaton Induacriaa) nould bo the aurvivlng corporation. HotAb 
Bnargy would than ba verged into HI Hargar Inc. (HI Kargar) a 
whally-ovaad aubaidiary of Hew Uouatoa Induitriaai HI HaEgar, 
renamed Hockm Bnargy Corporation <Kew KorAa Bnargy), would ba tba 
■ucviving corporation. Xi a reiult Hew Uouaton Induatrlaa would 
be the parent company wicb HLbP operating aa a division of Vaw 
Bouaton Induatriaa. and Bouaton Induatrlaa Bnargy, Inc. [HI 
Bnargy) 4/ and Mew HoeAm Bnargy aa aubaldlarlaa. KorAa thus 
would bacoaa a aecond-tiar, wholly-ownad aubaidiary ol Haw 



(...concinuad) 

in part and i^on auch canu and coadltlona •• 
iC Clnda neCeatAry or appropriate to aacur* 
tha aaintanance of ade<iuata aarvlce and tha 
coordination in tba public intareit Ot 
facilitiaa aubject to the Juriadiction of tha 
Coaaiaaion. The coamiaaion may from time to 
tiae for good cause ahown aalca auch ordara 
■upplanantal to any ordar *ada under tbia 
aaction aa it aay find nacaaaary or 
appropriate. 

IS U.S.C. laibla) (1»4). 



HI Bnargy, a aubaidiary of Houston Induatrtai 
intareata in foreign utilitiaa, exeiyt wholai 
and a qualifying facility. 
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1 aubaidlary of Hav HocAb 

In tha Fabniaey S Order, eh* COHdaalon atatadi 

■otAm ia • public utility Mirkatai. Ita 
juriadlctlonal tacllltlM ineluda ita Barkat- 
baaad pOioT aalaa taiitC imdac vblch It la 
auEborllad to angaga in aala* of onargy at 
lAolMal* In intaiacata cOBaarc* and ita 
coatracta for aalaa for raaal* in Intaratata 
OB— area. Pra-aiargar tha public utility 
KorMi, and Ita juriadietiooal factlitiea, ar* 
controllad by Ita parant, NorAa Bnargy. 
Poat-aargar It appaara that tha naw parent 
holding coaqtany. Naw Bouatan Induatxiaa, will 
control tha juriadietiooal faclliclaa of tha 
public utility Itoriua through Ita ownarahip of 
NorJtn Baargy- Ttaia, thara ia an iaaua of 
wtaathar CoHiiaalon authorliatlon under 
•action 303 la raqulrad tor thia tranaaccion. 

ntbeut deciding tbe iaaua, we note that 
In Central varwnit, we Indicated that, in 
reviewing corporate tranaaetlona and 
relatloDehipa, w* would tocue on tha 
aubatance of tranaaction* and relatlonahlpa 
rather than their tora. Moreover aectlon 
303 waa Intended to be prophylactic in 
Operation. Uoder aectlon 303 the enuaerated 
•ctlvltiea can May be undertaken after the 
•pplicant haa Mcurad an order of the 
■ C o— iaalon authoriiing it to do ao. 
Although VorJu teergy h«B not aought a ruling 
on thia iaaua. we believe tha juriadictional 
quaatlon Buat be raaolvad prior to' 
conauHBatloo of the tranaaction, 

Ti mc at CI, 423-33 {foocnotaa onitted) . The February 5 Order 
directed ■orXa to file • reapeoaa and provided for Intervestioi 
or proteata. 



Morta B notice of ebang* in a 

partiea war* eenaldaring alte 

would be uaad under certain circuaatancaa to affect tha 

■erger of tbe eonpaniaa However under each altametiva 

■atgar plan, ItorAa Saergy would beco— « direct or indirect 

wholly-owned aubaidiary of tha Bouatan tndnatriea corporate 

organi ration. 
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TlMly DoClcva of i.iic*rv«ncion ralalng no aubatantiv* laauva 
wara f ilad by Cba Mlaalaalppi I>abllc Service CoBniaaion 
(Hiaalaatppl CoaaiaaloD) , and tha Publl-c utility Coooiaaion of 
Tezaa (Texaa CoaalaaloD) . A C:iB«ly DOCiac Co intarvane raiaiog 
no aufaacantiva laauaa waa ttlad by tba sailroad Coaalaaton of 

On March 2t, 1997, llactrlc Claarlnghouaa, IQC. 
(Claaringhouaa) fil«d « aotlon to Intarvana out oC Ciaa, raialDg 
no aubatantlva laauaa. 7/ 

Diacuaalon 

A. Pcocaducal Mattara 

PuraiuDt to Kula 214 of tha Co^laaioo a Sulaa of PracttC* 
and rrocaduca, ii C.F.K. 315.314 (l»9e) , tha noticaa of 
intarvantlon and tlnaly, uuoppoaad Botlon to Incarvana aarva Co 
maka tha Klasiaalppi ComnlaBlon, tha Tanaa {;aDUDiiiion and Cba 
Kallroad CoaMiaaioo of Taxaa partiaa to this proceeding. 
Furthar, dua to tba aacly ataga of tbia pcocaadlng and tba 
abaanca of any undua pcajudlea or dalay, wa will gsant tba lata, 
imoppoaad BotioD to iatarvaoa of Claarlnghouaa. 



HorAa conCenda that tha Eaquiraaeata tor Coaalaalon approval 
in aaecion 203 apply only to actlona by a public utility aa 
datlnad in tba rPA. ■/ It arguaa that nona of coapanlaa aerglng 



On March 37, 1»7, In Dockat Ho. 1C11-I4-000. HorAa fllad an 

application for authorization Eoc tha propoaed 
Teor^anliation under aeccloa 303 In the application, NorAm 
■tataa that it tha CooBiaalon concludaa that it lacki 
uriadiction ovar tha proposed raorgaolMtlon, then tha 
aaction 303 application should ba daaaad ■ttbdram. 



Sactlon 301<a) ot tha PPA dattnaa a public utility as aoy 
paraon who owna or aparata* facilttiaa aubjact to tba 
jurisdiction et tbs Co—iasion undar (Part II of tba FPA) 
(otbar than factlltlas aubjacc to aueh Jurisdiction solaly 
by rvasoci of aaction 310. 311. or 313. ic u.s.C. a34<a) 

(contimMd. ■ .1 
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■• part of tha prapo**d tssa*«ctloo la a public utility. It 
■tacaa that Ht.4P la not a public utility undar cha FPA. It 
turthac atataa that HI.4P a parant, Bouaton loduatriaa. ia an 
•xaapt holding co^any and ia not a public utility. 

HorAa CurtlMr arguaa cbat it la tha only atfillata «t any 
party aaaooiacad victa tb* Sorim Snargy-Rouacon Induatriaa aargar 
that arguably ia a public utility Sowavar, Horha dlatli^ulabaa 
ItaalE Ero« a traditional public utility, acatlngi tmliko 
tradlciooal public utltltlaa, iHorAn) doaa not own any 
ganaration, cranaalaaloa, dlatrlbutlon t>t otbar pbyaical utility 
tacilitiaa. Indaad, nalthar [NorAa Bnargyl nor any of ita 
aCClliataa awn «ny ganaratlon or aloctrlc tranaalaalon 
Cacillti** 9/ Furthar NorA> aaierca that (1) It will r«Mlin 
■ wholly aaparace aubaldlary of MorJu Bnaryy tbroughout and attar 
the tranaactloni (21 It will not aall, laaaa or ocharwlaa diapoas 
of any part ol ica juriadictional facllltla* (which it atataa 
conalata aolaly of KorMa a booka, racorda and contracta) and (I) 
it will not by any aaana Hhataoavar diractty or Indlractly 
verga or conaolldata ica jurlidictlonal facllltlaa with any 
facilitiaa juriadlcElonal or noc-juriadictlonal, of any othor 
company involvad In tba traoaaction thua, HorAn arguaa that it 
ia not taJclng any action that raqulraa an ordar undar aactioo 
301. 

lorAB contenda that acaca ragulatlon and tha Co— laalon a 
ragulation of tha varloua IMrJta Inargy and Houiton Induatrlaa 
eoapanla* will ba unaftactad by tha Baigor. It aaaarta that it 
ia ^ apacial typa of public utility that baa no hlatorlcal 
utility facilitiaa and nuac oparato undar ■ conprahanalva coda Of 
conduct to BaintaiD ita atatua aa a poitar aarkacar It contanda 
that cbaa* tactora diatlnguiah ita altuation froa tranaactlona 
that prariously bava coma bafora tha coaniaaion, as wall as tboaa 
that ara likaly to coao bafora tha Coaalaaloa in tba tunic*. 10/ 
It furthar cootanda tbac tb* Ce— iaalop baa continuing 



, •/ VorlM kaapeaaa, pp. 1-4. 

to/ It eontonda that tba Coaaiaaion aado no aiailar 

jurladlctlonal Inquiry with raapaet to tha tcanaaction 
iDTolvlng El Paao kaargy Corp. and Tanaaco Bnargy, «hich it 
cootanda Involvad a aargac with Coaalaaion-authoriaad poaa r 
aarfcacara on both aldaa. 

It ta not Um Ooaadaaion a raipotMibiltty to aoliclt maqf 
taquirad aactaoriaation. That raapofiaiUlity liaa with tha 
public utility. 
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VorAm alio ticgu*! that tha Cowiaalon laclw ]uri« die clou 
ovar tba aargar ttaalt, bacauaa none <^C tha thraa jurliiliccloDal 
•vaiiEa deacE-ibad In aaccion 203 occura whan KocAb Bnargy and 
teuacon Induatclaa narga Plrac, NorKm atataa 'Chac it la not 
puccbaalns ttia acock oE anoctiar public utility. Bacood, It 
atataa that It la not taking action oC any kind In tba 
cracaactlon. 11/ nkarafora, It concludaa tbat Caotral Vamoat 
13/ doaa not apply. It ar^uaa that Naclun Kiargy a aargii^ 
parCnsr alao la not « public utility, and that tb« rfiMlaaliiii haa 
hald that It doaa not hava jurladlccton ov^t tba nargac of two 
balding cogipaniaa that ara not thsaaalvaa public utllltlaa. 13/ 
It arguaa Chat Klaaourl Baain and Illlnola Powar atand tor tha 
propoalclon that tb« nargar of a public utility a par*nC la not a 

diapaaition ol tb« utility a Caeilitioa giving ria* to 
CotMiMlon jurladlctlon undar aactlMk 201. 

MorAB furthar arguaa that tbara ia anothar raaaon afay tba 
vorgar will not raault Ut any ohanga in control ovar ita 
taelllclaa vhlch could b« aquatad to a dlapoalclon of tboaa 
taollltlaa. It contanda that tha prohibltlona -"■1 atandazda of 
conduct that hava baan praacrlbad by cha Coanlaalon undac Ita 
powar narka tar progran, ai aall ai HorJUi a rata achadula, anauza 
that RL&P nay not aaauna control anr HorWi a facllitlaa 
Noroovvr, tha Coaalaal^ hai ongoing jurladlctlon ovar NocAa to 
anaura that Chaae prohlblclona and acandarda ara obaarvad "^ 
that jurladlctlonal eBCilitlaa ara not diapoaad of In thia 
■annac. Hoe-am alao arguaa that tha clEcuaatancaa praaant In 
Cantral Vamoat and Cancral Illlnola Public Sarvica Co. 43 FKKC 

*l,a73 (IfSB) (Cantral Illlnola) both of which wara clcad in 
tba Pabzuary S Ordar ara not praaant In tba Instant eaaa It 
turehar aiguaa that Cancral Varaont and Cantral Illlnola wara not 
appaalad and, thua, tha CoBsHaalon ■ dacamlnatlona in tboaa 
oaaaa wara navar aubjactad to Judicial cavlaw. 



NozAn Balntalna tbati It 1* not dlapoaing of Ita Cacilitiaa 
in any ordinaiy aanaa of Chat tazni it la not tzwwCaerlBg 
ICa Btock CO a nawly eraacad holding omvanyt and NozAh 
Bnargy, not •ozAn, la Barging wltb anothar eo^w^. 

Cantral VaxBoac Public aatvlca Cozp., 3f yiKC Ci,395 



KozAn Xaapoaaa, p. I (citing Mlaaourl Baaln Minleipal Powar 
Agancy t. lUdwaat bMzgy Co., S3 RXC Cl.sCB (1990), Mh g 
danlad, S5 Pnc Cl,«(4 (1991) (Klaaouzi laiin) i Illlnola 
Powar Co., «7 PtRC CI, lie <i»»4) (illlnoia Powarl). 
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datamiiwtlan, . 

303, T*l«V«nt 
icadanc, all at 
iBd coneuxruitly, 
hanln. 14/ 

or that partaln 



Dockat Ito. KL97-3S-000 -7- 

C. TtM e B— l a>loa • Datcnilnatleo 

Aa w* Mcplaia balov, wa Cind that cha propoMd ■ 
bacwaan NorMi Inargy aad Houaton Indual 
dlapoalcion of Horita a Juriadicclonal 
control at auch lacllltlaa uid chat thi 
auchoriiaclon uudar aactloo 20J 
■a hava raviavad tha aCaCutory languagi 
lagiilaclvB hlacory, caaa law and C( 
■liich ara dlacuaaad in anocbar caaa ba: 
•ad atilcli -dlacuaalon va incorporaca by ralaranci 
Beloa va addraaa only Choaa BrguBaiiCB by KorAn 
alraady fully addraaaad in tha accoapanying cai 
to tha apaciflc facCa of tha Vortm Bnargy-Houacon Induatrlai 
tranaactlon Ha find that MotAm a arguaanti that tha Coaailaalon 
lacka Juriadicclon ovar tha propoaad tranaaction aca not 
parauaaiva. 

KotAb a •vgiutant that «a lade jurladiction ovar tha aargcr 
becauaa tha Bargtoa antltiaa, HorAa matgy and Boiutoa 
Tnduatriaa ar* not public utllitica la not on point. Aa ■• 
■tata in cha Bnova-PacKlc caaa, 11/ our urladicclon doaa not 
aECach CO tha two holding coapanlaa that ara narglng Kathar, 
■lailar to Bnova-PaclClc, hara our juriadlctlon attachaa to tha 
dlapoaitlon of KofAm a juTladlcclonaL (acilitlaa only through a 
tranafar of control of thoaa lacllltiaa By virtue ol tba 
raorganliattoD, VoxIm will go iroa baing a aubaldtary of HotMi 
Inargy to baing a aubatdlary of Haw HorJun Snargy and N«w Houaton 
Induatriaa thua tranafarriag control ovar XorMl Croa KorAn 
•nargy to Maw HorAn baigy and Haw Houaton Inductrlaa. 

KoxAb atfuaa chat bacauaa it la a powar aarkatar. it ahould 
ba trMtad diftarantty froa othar public utllltlaa Eor purpoaaa 
of «Dalyiiag aactlon 303 Juriadlctlon Of «OUraa, tba atatuta 
aakaa no auch dlatlnctlon and Ma ara not awara of any judicial or 
Caaalaaton pracadant to aupport that propoaltlon. Sactlon 303 
appliaa to diapodtlona of any Jurladictiooal (acilitlaa of a 
public utility, tha fact that HorJM ia not a traditional 
public utility, hut own* only papar facilltiM rathar than 
phyaical utility faclLltiaa (auch Ba trananiaaion linea doaa not 
saan that ita taclllciaa ara any laaa aubjact to tha CoautlaaloD ■ 
uriadictlon than If chay vara phyaical utility facilitlaa 
Thoaa papar facilitlaa which Includa wholaaala powar aalaa 

■ and booka and racorda by which HorAn aAgftgaa ia 



Saa Inova Coi^oration and Pacitlc tntarpriaaa, 79 PIRC 

(t»97) (Bnova- Pacific) Uaaartlng juriadlctlon tn 

pr^oaad diapoaltion oe jurladiotiooal facilitlaa that 
praaanta (acta ainilar to tba Inctant caaa) . 
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jurlsdicClcHial ■■!■> at wholaa*!* in Intaratata ea— vc>, ac* 
jurl Idle Clonal faclllclaa undar asctlan 201 ot tha FPA, and 
tharafora ai^a also juTladlctlonal faeHltlBa undar aactloB 301. 
Aa In Bnova-Paclflc va find that tba dlapoaltlon ot Rich 
taollltlaa la aubjact to our juriadlccioa ui^ar aactloa 303. IC/ 

Ha alao rajact NorAa a arguBanta that It la tha boldli^ 
ccnpamlaa and not XorAa tha public utility, that «rs taking ai^ 
of tha actiona daacribad in aactioa 30}. In Bnova-Pacltlc, wa 
datarmina that by vircua of tha aargar batwaan tba two boldly 
coiq^aitiaa. thara vlll be a txanatar of control ot tba 
jurt idle clonal laciliciea of Inova a two public utility 
aubaidiartaa 11/ For jjui^pdte* of aactlon 203, Bnora and ita 
public utility ■ubaidiariaB act aa ona conpany and affaccivaly 
dlapoaa of juriadlcclonal faclllclaa •■ that tara la uaad in 
aection 201 Tba faces In chla caaa aca alnilar to cha facta in 
Enova- Pacific. By vlrtua of tha merger batwaan UorAm Bnergy and 
tiouaCon Induacrisa, thaia will ba « tranaler of control of Kor«B 
tro» HorAM Bnargy to Ueu houBCon Induacriea and hsh HoeAb Snacgy. 
Similar to our deeemiinatlon In Bnova-Pacltlc, tor JAltJkMt at 
••Otion 303. Morta Bsergy and ita public uClllCy aubai diary Will 
act aa ona coioany and attacclvely dlapoaa of jurladlccional 
tacilitiaa aa that Cem la uaad In aection 203 IB/ Xa wa atata 
In Bnova-Paclfic, Che CooDlaalon nay dlaragard corporata fOES 
and regard a paranc and Ita aubaldlacy aa a iinic In ordar to 
daterBin* vhethar atatutory nandatea would b« truaCracad by tba 
propoaad tranaaccion 19/ Ka alao rajaet, tar tha raaaona wa 
give in rejecting aimllar arguatanta in mora- Pacific. KorJui ■ 
■rgunanca Chat atta^t Co raly on Hlaaouri Baain and Illinola 
Power and Chat attaapt to diatinguiah Cantral Varaonc and Cantral 
Illinola. 30/ 

Ka rajaet HorAa a aiguunt that tba pnihlbitlona and 

■candBcda of conduct lapoaad upon it purauant Co Ita aarkat-baaad 
rate authoriiatlon and tha Comaiaalon a ovaralghc concamlng ita 
power narjcecing activltlBs prcvant the diBpoaltlon ot ICi 

uriadiccional facilltlaa The condltlona cited by movtim hava no 
baaring en the ijueatlon ot Juriadictlon over tha propoaad aargar. 
HorAa a arguaant, caxxiad to ita logical conclualon, would aaan 



1</ See Bnova-Facific, 7» FBKC at . allp op. at 31. 

17/ Boova a two public utility aubaldlarioa ara San Diago Oaa 4 
Elaccrlc Coiq»any (SDG4BI , a traditional public utility, and 
Bnova Bnargy, a power aarkatar. 

18/ Sao Bnova- Pacific, 7» PIRC at , allp op. at 33-31. 

l»/ Id. at . Blip op. at 33. 

30/ Id. at , allp op, at 33-35. 
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tlM OoaalMloa oould not maaart jurisdiction ovar dlapoaitlon* of 
■Mt public utility fcoillclaa aine* ka bava ovacalstat of, and 
placa coudlcionB on, vlrcualiy all ucllltlaa chat at^aga in 
juriadietloaal aalaa traditional and iLon- traditional ucllltlaa 
(aucb aa powar «acfeac«r«) alika 31/ Additionally, tba arguaant 
that ■• ahould aoc aaaarc juriadictlon toacauaa oa hava coatiaulag 
juriadlctlon dtrar B^mi -aarkaclng autbocliatloiiB undar ■action 
305 la aqually appllcabla to any ochar aatlty to whoa aacclon 341 
■Isht apply. Tw daaa, thla arguaant ooold ba iwad to randar 
aactlon 301 a millicy. Sl^ly put, Cha tact chat «a bava 
ovani^C ot, and nay lapoaa oonditlona on Cha aalaa of, powar 
■artMtara auch as Voxkn la unralacad to cha laaua ot tha 
Coaaiaaioii a jucladlction ovar Um diapoalcian of RorAn ■ 
juriadlctlonal taclllclaa. 33/ 

Finally, cha taot Chac Cancral Varnont and CanCral Illlnoia 
vara not appaalad and, Cfaoa, hava not baan ravlawwl by an 
appallata couzc, la irralavant. HocAa cltaa no authoricy and *a 
aca awara of nana, auggaating that Co^laalon oidara that bava 
not baan aftlEnad by an appallata court ara inharanCly unrallabla 



For axaj^la, pumianC to Ovdax Roa. »a» and 119, all 

traoaalBB Ion -owning public utlllclaa nuat follow eanain 
■taadarda of conduct, including tha raqulraaanc UMt Chay 
■aparata crananlaaloD oparatlona troa wholaaala naEkatins 
paraonnal Saa Froatocing wholaaala Co^atltlon Thxough Opan 
Accaaa HoD-dlacrlalnatory Trananlaalon Sarvicaa 1^ Vublio 
■Ttilitlaa and Itacovary o( Strandad Coats by Public Utllltlaa 
and Tranaaltcing ucilitlaa, Ordax Ko t»» *i Fad. Kag. 
31, HO, 31,5>0-5»1 (Kay 10, 1**«), 7BRC Stata L Kaga. 
11,03* at 11,733, olacifiad, 7< FBRC Cl.OOt and TC FDC 
(1,147 (1»C), ordar on xah g, Ovdax No. SSB-a, 63 Fad. Kag. 
13,374 (March 14, 1»7) . FBtC SCaCa. fc Raga. 31, 041 
<ltf7), rata g pandtngr Opan Accaaa ^ana-TlB* Intoiaatlon 
Syatan and Standarda ot Conduct, Ordar No. ■■), CI Fad. Kag. 
31, TIT, 31,74a (May 10, 1»«) , TUtC Stata k Kaga. 11,037 
at 11,401 (1»T), ordar on rah g Ordar Ko. 88f-A, 43 Fad. 
Kag. 13,4t4 (March 14 i»s7| fbkc: stata t Kaga. 31,04> 
(1»»T). Sinllarly, traditional public utilitiai that aall 
powar ac urkat-baaad rataa cannot parait thair captlv* 
cuatoawra ca croaa-aubaidlia chair narkat rata aetlona. 

Ha aaka no dataraination hara concarnlng what lnqMct, if 
any, tha propoaad diipoaltlon of juriadlctlonal faollltiaa 
would hava on NoiAa ■ authoriiation Co aall powar at 
wholaaala at aarkat-baaad rataa. Ws will addraaa Chat 
iaaua, II nacaaaary. In a (utura ordar, althar in raaponaa 
Co MorMi a necica of ohanga In acacua In Doekat Mo. n»7- 
1347-000 or in addraaalng MorJta a applicatlMi in Doekat Mo. 
BC»7-34-Daa. 
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In aua, baaad on our lagml analyala In Bnova-Pacitlo, irid^h 
■• Incoiporata by rataranca baraln, and our analyala oC ttM 
acgtiBaata and tacca raiaad baraln, ■« coocluda chat th« p r o p aaa d 
■argar batwaan MoiJtB Hnargy and Houacon Induatriaa lavolvaa tba 
dlapoalcton ot Uozlm • judadictional tadllclaa and tlwc auch 
diapoaltlon rvqulcaa pclor Pna^laaloa approval purauanc to 
aaction 301 of eh* FPA. Aa notad, NorJia baa fllad, is Doekac Ho. 
K97-3«-aao, an application for authorisation for ita propoaad 
raorganltatifla oontlngant 1900 our finding juriadiotion ov«r tha 
propoaad raoiyanlsation in ttala procaading. Ha Intand to act on 
cha pandlng «)wlieatlon in Dockat Mo. •O7>34-'000 Mq^adltlooaly. 

Tb» CoaaiaalMk ordarii 

■oritag a raquaat to diaclala Juriadlctlm la haraby daniad. 
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18 era PART 2 

IDockat Mo. RM9C-C-000I 

Inquiry Concerning the Commiaaion'a Margar Policy 

Ondar tba Fadaral Power Act: 

Folic/ SCatanant 

ORDER HO. 59a 

POLICY STATEMEUT 

(laauadDacaabar IB, 199S) 

AGBHCY Fadaral Enargy RagulaCory Comiilaalon. 

ACTION Policy Scacamanc. 

SUMHAlty Tba Fadaral Enargy Kagulacory Coaaaiialon ICoanalaalon) 

la a«anding Ita regulationa to <4>data and clarity tha 

CoaMiaaion'a procaduraa, critaria and policiaa concaming public 

utility Dargara In light of druatic and continuing changaa in 

tba alactric powac Induatiy and tba ragulation of that induatry. 

Tha purpoaa of thla Policy Stataaant la to •naura that margara 

•ra conaiatant with tba public intaraat and to provida graatar 

carcainty and ai^aditioo la tha Comiaaion' a analyaia of nargar 

•ppltcatioaa . 

EFFECTIVE DATE: Thia Policy Statanant i* attactlva iaiMdiataly. 
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FOR PDRTHBR IHPORMATIOH CCnrTACT! 

Jan Kaeph«[«on (Legal I4attari) 
Klnberly D Boge {Legal MatLera) 
OKice of the Qeneral Counsel 
Fsderal Eaeigy Regulacory Comnlaalon 
SeS FlrBC StreeL, N.B. 
Waahington, D. C. 30436 
Talapbona: (303) 308-0931 
(303) 30a-23B4 



mibuE C. Barlay (Tachnical 

Oteica of Econoale Policy 

Fadaral Energy Regulatory CommiaBloD 

ess rirec Street, H.B. 

Naehington, D. c. 30436 

Talaphona: (303) 308-0033 

Michael A. Coleman (Technical Hattara) 
Otiica of BlactTic Power Kagulation 
Fadacal Energy Regulatory Cotmiaalon 
B» Piret Stceat, H.B. 
Hailiington, D. C. 30436 
Telaplione: {303) 308-1336 



SUPPLEHBHTARY IHFORMATIONi In addition to publlahing tba full 



text ol thie docuBi 
aleo pcovldee all 
copy tba content e 

Street, H.B., waebl 



.n the Federal Regittar, the Coonilaalon 
.nterestad paraona an opportunity to inspect or 
if thia docuoant during noiwal bueinaaa boura 

Public Reference Room, roob 3A, ■■■ Firet 
.ngton, D. C. 30436. 
The Connieeion leauanea Poating Syates {CIPS} , an electronic 
bulletin board eerviea, providee acceee to the texta of formal 
docunania issued by the Coaaieeion. CIPS is availabla at no 
charge to t)ia uaer and may be acceased using a personal computer 
with a noden by dialing (302) aOB-1397 if dialing locally or l- 
eoo-85«-}930 if dialing long distance. CIPS is aleo avallabl* 
through the Fed Horld System (by Hodem or Internet) . To •cceas 
CIPS, set your communicatlona aoftware to 1)300, 14400, 12000, 
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9SB0, TaOO, 4800, 3400 or 1300bp( full duplax, no parley, S data 
blta, and l atop bit. Tha Cull tazt of tbla final nila will b* 
availabla on CIPS in ASCII iDdeClnicely and WordPaTtacc 5.1 
foraac for ona yaar. Tba coa^lata taxt on dlakacta In 
Vordparfacc format aay alao ba purchaaad frota tha Coaaiaalon'a 
copy coDEractoc, LaDom Syataaia Corporation, alao locacad in Rood 
2A, eae Plrat Straat, H.B., NaahingCon, D. C. 3043C. 

Tha Coomiaaion' a bullatin board ayataa alao can ba accvaaad 
chiou^ tba PadNorld ayataa diractly by aodaa or tbrough tha 
intamat . To accaaa cba PadNorld ayataa by Bodam: 

Dial (TOI) 131-1339 and logon to tha PadNorld ayataa 

Afcar logging on, typai /go PBRC 

To accaaa tba PadNorld ayataa through tha Intamat, a talnat 
application auat ba uaad aitbar aa a atand-alona or linkad to a 



Talnat to: fadvorld.gov 
Salaet tha optioni 111 PadNorld 
Logon CO tha PadNorld ayataa 
Typai /go PBKC 

Point your Nab Bronaar to: http;//Hw«. Iadworld.gov 
Scroll down tha pago to Mloct PadNorld Talnat Sita 
Salaet tha option: 111 PadNorld 
Logon to tha PadNorld ayatan 
Typa: /go F1»C 
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Bttfora COBBiaaionari: BlliabaCh Anne Kolsr, Chair,- 

Vicky A. Mil*/, Jaaaa J. Boackar, 
miltui L. Maaaey, and Doiwld P. Santa, 



Inquiry CoDcaming tbm ) 

ConalaaloQ'a Margac Policy ) 

Undar tha Fadaral Powar Acti ) Dockat Mo. KMVC-C-000 

Policy Statananc ) 

ORDER NO. 593 

POLICY STATEMENT ESTABLISHING PACTORS TRB COMMISSION 

HILL CONSIDER IH EVALUATING MHETHBR A PROPOSED MBSQIIt 

IS COHSISTBHT WITH THE PUBLIC IHTBRBST 

(laauad Daca«tMr la, 19>«] 

I . ItmtODUCTIOlI 

Tbia Policy Statanant updataa and clarlflaa tha Fadaral 

BMcgy Ragulatory CoimiaaioD'a (CoaMlaaion) proccduraa, crltarla 

aiul policiaa concamlDg public utility nargara in light of 

dramaeic and continuing changaa in tha alactric powar laduatry 

and correapcnding cbangaa in tha ragulatlon ot that induatry. 

Tha CoMalaalon baliavaa it la particularly iaportont to rafina 

and BOdlfy ita nargar policy at this critical Junctura for tha 

•lactrlc Induatry. Tba CoHilaalon racogniiaa that the alactric 

Induatry now ia In tha aldat of anocaoua tachnological. 

ragulatory and acononlc changaa. At tha haart of thaaa changaa 

ia tha tranaltion to co^atltiva powar aupply narkata, pro^tad 

In part by Chla Cowiiaalon-a c^an accaaa tranaalaaion policiaa. 

Theae changaa ara f undanentBl , and nargara and conBolidations ara 

among tha itracagic optlona Bvallabla for coapaniaa aaaking to 

rapoaltlon tba>aalvaa in raaponaa to tha amarglng coq^tltiva 

buainaaa landacapa. 



b.Google 



137 

Dockat Ho. BM9C-C-000 - 3 . 

In chla Policy SeatMunt, tba Cooaiaalon bai two broad 
goal*, rlrat, t>« Intnid to ancura that futura aargara ara 
conalitant with tha c^^attttvo goala of tha Bnargy Policy Act of 
1993 (BPAct) 1/ and tha CowalaaioD'a racant Opan Accnaa Rula. 3/ 
Thia naana that tha CoMaiaaion, in applying tha radaral Power Act 
•tandard that nargara «uat b« conalatant with tha public 
intaratt, auat account for changing aarkat atructuraa and pay 
cloaa attantloD co tba poaaibla affact of a «argar on cooqiaCltiva 
bulk powar Batkata and tba conaaquant atfacta on ratapayaca. 
Sacond, tha Co^iaaion ballavaa that aa tha paca of tnduatxy 
change incraaaaa, narkat parctcipante caquira gcaacar ragulatory 
certainty and axpadltion of ragulatory action in ordar to raapond 
quickly to r^idly changing aarkat condition*. Accordingly, thia 
Policy Stataaant offara procadural innovations and aora apacific 
inloraation that wa would ai^act applicanta to flla to facilitata 
tha Coaalaaion acting aora quickly on aargar caquaata. 1/ 

Ha will ganarally taka into account thraa tactora in 
analyiing propoaad aargarai tba affact on coBpatition, tba 

1/ Snarly Policy Act of 1993, Pub. L. No. ia3-«e«, ia« Stat. 



Saa Proaotlng Mbolaaala Coapatltion Through Opan Accaaa Kon- 
Diacrialnatory Tranaaiaalon Sarvicaa by Public Utilltiaa and 
Recovary of Strandad Coata by Public Dtilltlaa and 
Tranaaltting Dtilitiaa, ordar Ho. aea, (Opan Accaaa Kula) (1 
PR 11,540 (Hay 10, 1)9«) , III PBKC Stata. t Kaga. 31,03C 
(199«), rah'g pending. 

In tba naar future, tha Coaalaaion will alao iaaua a notica 
of propoaad ruleaaklng to aat forth aora apacific filing 
raqulreaanta conalatant with tbia Policy Stataaant and 
additional pcocaduraa tor improving tba aargar hearing 
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•ffeec on rataa, and cha atfecE on regulation. Flrat, our 
•nalyaia of tha affacE on coapaclclon Mill sora praciaaly 
idancify gaograptiic and product MrkaCa and Hill adopt tha 
Dapartnant of Juacica/Padaral Trada Co^iaaion Hargac Ouidallaaa 
(OuidalinaaJ a* tha analytical (raMHork (or analyiing Eba attact 
on conpetition. Tha Guidallnaa adopt a (iva-atap procadura tor 
analyzing oargara: 

Firac, the Agancy aaaaaaaa uhathar tha aargar 
would algnificantly iocraaaa concantratlon 
and raault In a concentrated narkat. proparly 
dafined and neaaurad. Sacond, tha Agancy 
aaaaaaaa whether tha aarger, in light of 
market concentration and oehar (actora that 
cbaractarize tha market, raiaaa concern about 
potential advarae coopatitive eflecta. 
Third, tha Agancy aaaaaaaa whether entry 
would be tiMly. likely and auCficlant either 
to deter or to counteract tha coa^atitlva 
effect* of concern. Fourth, the Agancy 
aaaeeeea any efficiency gaina that raaaonably 
camtot be achieved by the partiaa through 
otbar «aana. Finally, tha Agency aeaaaBaa 
whether, but tor the Merger, either party to 
tha traaaaction would be likely to fail. 
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causing lea aaaata to axic tba mt±kmt. («/] 
By applylDs an analytic -acraaa' baa»d on tha Guldallnai aarly In 
tba Margac xavlaw procaaa, cha Coaaiaalan will b« abla to 
Idantify pcoyoaad nargaca that claarly will not baca 

Sacond, in •••aaaing tbm affact of a propoaad nargar on 
rataa, wa ulll no longar raquira applloanta and intarvanora to 
aatiaata tha futura coata and banatita of a aargar and than 
litigata tha validity of tboaa aatinacaa. Inataad, va iiill 
requica applicanta to propoaa appropriata rata protaction tor 
cuatoaara. Tba noat pcoalaing and axpadltloua Maana of 
addraaaing thla iaaua ia (or partiaa to angaga in a pra-tlling 
consenBUB-building offort that (.ill raault in a filing that 
includaa appcoprlaca rat* protaction. It aargar applicanta and 
thair affactad wholaaala cuatovaxa ara abla to agraa on 
appropriata ratapayar aafaguarda, it abould not ba nacaaaary to 

I aapact of tha nargar for haaring. 5/ Bvan ubara tha 
partiaa hava baan unabla to com to an agxaaaant bafora tha 

I (ilad, thay ahould continua to attanpt to nagotlata a 
It. Mbila tbara ara aavaral potantial aachaniania 
ilabla, abicb wa dlacuaa harain, adaquata ratapayar protaction 
1 nacaaaarily dapand an tha particular circuawtancaa of tba 



U.S. Dapartaant of Juatica and Fadaral Trada CoMiiaalon, 
Horltontal Kargar Qnldalinaa, iaauad April 3, i»)3, S7 FR 
41,552 (1992) . 

Partiaa aay cbooaa to uaa altamativa diaputa caaolutlon or 
othar aactlaaant procaaaaa to raaeh autually agraaabl* 
ratapayar protaction raaolutiona. 
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■■rging utilitlas aad thair raeaparara. Thar* ia no ona-ataa* 
fita-all approach, and cha CoBBiaaion acrongly apcouragaa partlaa 
to raaolva thla iaaua without a focnal haariog. Howavar, «• alao 
racogniia tha poaaibllity chat pactiaa nay not tm abla to raaeh 
an agreenant on approprlata ratapayac protaction and that than 
■ay ba aituationa In which tha Coanlaalon navarthalaaa would ba 
abla to approva a nrgar. Thla could occur altbar attar • 
haaring or on tha baala of partlaa- Eillnga It wa datataliw that 
tha applicanta' propoaal auttlciantly inaulataa tha ratapayara 
troB hani. 

PinAlly, with ragard to tha attact of tha aargar on 
ragulation, wa will adopt tha approach wa hava uaad in racant 
caaaa. Hlth raapact to ahlfta of ragulatocy authority to tha 
Sacurttiaa and Bxcbaoga Coanlaalon (SBC) whara tha applicanta 
will ba part ot a rasiatarad public utility holding coavany, thay 
■ay aithar co«nit thanaalvaa to ablda by thia Cowalaaion' a 
policlaa with ragard to aftlllata tranaactlona, or wa will aat 
tha iaaua for baarlng. With raapact to tha anrgar'a atfacc on 
atate regulation, whara tha atata coaniaalona hava authority to 
act on tha aargar, wa Intand to raly on tha atata cowilaalona to 
axarciae tbair authority to protact atata Intaraati. 

Id ordar to provlda aora cartalnty and axpadltlon In our 
handling ot aargar applicationa, thia Policy Stacaunt axplaina 
how aerger applicanta ahould addraaa aach of tha thraa laocora aa 
part of thalr caae-ln-chial in (upport of thalr application. For 
tha affact on eoiqiatltlon factor, applicanta who daaonatrata that 



ihvGoogle 



141 

Dockat Ho. ltM9«-C-aoa - ( - 

cheic Birgar pataaa cba urk*t powar acraan aatabllabad in tUa 
Policy scacaaanc will aatabliab a praauiaption Ebac tha nacgaE 
raiaaa no Barkat powar concanu. in thac avaoc, a trial-typa 
haartng on chia factor abould not ba nacaaaticy. Ma ara tilao 
■acting forth guidane* on tha othac two laccora and ways eo 
raaolva any concama about thaaa factor* ■itbouc « trial-typa 
baarlng. 

Por aargara tluit do not paaa tha aarkat povar acraan, ■• 
will angaga in a aor* dacallad aiMlyala, wblch nay includa • 
trial-typa baarlng. As diacuaaad balow, if va find that a aargar 
Hill hava an advara* otiact ea co^iotition, and IC tha additional 
factora axaainad do not aitlgaca or councarbalanoa tha advaraa 
co^atltlva aftacta o( tha naxgac, m aay i^oaa varloua raaadiaa 
whaca nacaaaary to aaka a aargar conaiataat vlth tha public 



In thia Policy Stacaaant, wa alao provlda guidanca on ohae 
kind of avidanca la naadad lor aaeb factor. Tbua, appllcanca 
Hill ba abla to provtd* tha nacaaaary intoraatlon at tha oueaat. 
Thla ahould provlda aora cartalnty and halp focua our ravlaw on 
■pacific taauaa that ragulra aora acrutiny. Ha baliava chat tha 
Bddlelon«l iDforaation that na would ai^act partiaa to fila vill 
ai^adlca tha aargar raviav procaaa and anabla tha COBaiaaion to 
act on aaction 303 appllcationa aora quickly. Ha Intand to 
procaaa aoat aargar •pplicationa Mithin IJ-iS aontha aftar tba 
appllcationa aia coaplatad, aa diacuaaad balow undar 
* Procaduraa . ■ 
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In 9«iiar«l, wa ai^vct chat ■ nargar appEovad by eh* 
Commlaalon will aatiafy aach ot tba thraa [actor* that Cora cha 
baala ol our nargar raviaw, i.e., poat-aargar BarkaC powac mat 
ba within accaptabla thraaholdj or ba aatlafaccorily Bitlgatad, 
■ccapcabla cuatoBvr protactlona miat ba ia placa. and tMf advaraa 
affact on ragulation mutt ba addraaaad. Howavar, wa racognisa 
that thara nay ba umitual circumatancaa in which, (or axai^la, a 



Margar chat raiai 
tha public intara 
to anaura raliab] 



tha Qu; 



1 diatcai 



■ddH 



coBpaciciva coocaraa Bay oavactbalaaa ba In 
. bacauaa cuatonar banaflta (aucb aa tha na*d 
a alactricity aarvica fron a utility Id aavara 
may claarly co«qpaI ancoval . Conaiatant with 
Commlaalon would conElnua to account for 
ind could, in a particular caaa. concluda that 



balanca tha margar ia conaiatant with tha public intacaat. 
Lnally. tba Commlaalon racogniiaa that, aa tha induatry 

challangaa of a aora cospatltlva narkatplac*. 
I and conaolldatlona will ba propoaad. For 
I to margara batwaan public utilitiaa, narkat 
' ara conaidaring raatntcturiiig optiona that 
lean public utllltlaa and natural gaa 
and plpallnaa, conaolldatlona of alactric powar 
buainaaaaa with othar alactric or gaa aarkatar 
laaa. and coMblnatlona of juriadictional alactric 
othar anargy aarvtcaa. £/ Aa ■ 



See, for axiBpta, among othara, the propoaad merger ol Enron 
Corporation with Portland Oanaral Corporation (Docket No. 

(continued . . . ) 
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merger policy nuac be eufficiently flexible t 
review of these new •od innovative buainaes C(»binatlona that are 
•ubject CO our juriadietion under aection 303 and to datanaine 
their iapltcatlona on conpetitive ■arkace. He believe that the 
analytical fraaawork articulated in thia Policy StateBanc 
providea a auitable methodology for datermining wbathar auch 
mergera will be conaiatenc with the public intereat. 7/ Howevar, 
it will not be Daceaaary tor the aargar applieanca to perfora the 
acreen analyais or file the data needed Cor the acreen analyaia 
in CBsea where Che Berging firu do not have facilitiea ax aall 
relevant producCa in coisan geogtaphlc narketa. In theaa caaea, 
the propoaed Merger will not have an adverae coq^Citive lapact 
(i.e., char* can ba no increaae In cbe applicant*' aarkac power 
unleae chey are aelling relevant producta In cha aaiia geographic 
market*) ao tbera is no need Cor a detailed daca asalysia. If 
the Cooulaaion ia unable to conclude that Che appticanca naet 
thia standard, the Coiaiasion will require the applicanta to 
supply the conpatltive analysis acreen data deacribad in Appendix 



C/(. . .continued) 

BB9S-1C-000) and the propOMd aequisltloa of PanSnetgy 
corporation by Duke Powec Coapany, announced Hovaabar 35, 



Wa recognize that, aa som 


•nargy producta 


possibly bacoBS 


■ore suitable alternative 


CO others or a 


the coittiination 


of eomplemencary energy ■ 


rvices possibly 


f fact a barrier a 


to entry the focus of ou 


analysis may ha 


e to ba Bdjuatad 


CO ancoapasa those produc 


■. marketa, and 


actors that ai« 


relevant to analyzing the 


exercise of aark 


c power in cha 


fucura buslnaaa anvironne 


t. 
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II . BACKQROUND 

S«ctioD 1031*1 Of th* FBdecal Poirar Act (PPM provldas thac 
DO public utility *hall ••11, laasv, or oth«rwi*« dl*po«« oE tb« 
irtiol* of its facillcias that ar* aubjact to tha Coaaiaaion' a 
judadiccion, or any part thareoZ with a valua in axcaaa oC 
150,000, or by any aaaiia whataoevar, dlraetly or Indlcactly, 
awrga or conaolidata aucb facllitlaa with tboaa of any otbac 
paraon, or purchaaa, acquira, or caka any aacurlcy of another 
public utility without tirat aseuring tb* Coaaiaaion'a approval. 
0/ Sactlon 2031a) alao aaya that '11 tha Coaaiaalon flnda that 
tha propoaad . . . Imargar] will be conaiatent with tha public 
iDteEeat, it ahall ai^rova the aaaa.' 9/ Ondac aectloa 303(b), 
the Conaiaaion nay approve a propoaad Merger 'in whole ox In part 
and upon auch tema end condiciona aa it finda neceaeary or 
appropriate. . . .* Thia power ia Co be axerciaed 'to aecura tha 
■aintenauca of adequate ••rvlce ai>d tha coordiiution in tha 
public interaat of facttitiea aubjecc to the jurladlctlon of thri 
Coattlaalon.* 10/ 

Thirty yeara ago, in tha ConBonwaaltb caee, 11/ tha 



■/ Hbile Many typaa of tranaactlona, including ralativaly aiDor 
ouee. Bay require eaction 303 author iiat ion, thia Policy 
StataaaDt focuaea on aergara. 

»/ 1< tr.S.C. B24b(a) (1994). 

10/ IC U.S.C. e24blb) I199«). 

11/ Sae Coeaonwaalth Bdiaoo Conpany ICoouDonwealth) , Opinion IW. 
507. 36 P.F.C. 937, 93C-42 I19SCI , affd eub nOB. Dtility 
Uaara I.eagua v. ppc, 394 P. 2d IC {Tth Clr. igSBI , Cart. 
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CDMlsBlon aat tortli alz non-axclualv* faceoca (or avaluacti:^ 

(1) tbm aCfact of tha propoMd aargar on coaqtatlttan] 

C31 tha aCtact ot eh* proposad aargar on tba 

■ppllCMita' oparatlng coat* and rata larala,- 

ID tha Eaaaooablanaaa of Cha purchaae prleai 

(«1 Hhathar tha acqulrtog utility haa coarcad tha eo- 
ba-BcqulrMl utility Into accapcanca of cha BacgaEt 

(5) tha iq»act of tha aargar on tha affactlwnaaa of 
•tata and fadaral ragulatloo; and 

(£) tha cancenpiated accounting traacaant. 
Of thaaa factors, tha flrat two -- tha affact on coq>atltloD and 
tha affact on costs and ratas -- hava prssancad tha aoat 
significant laauas In racant aargar casaa. 

Slnca Caaaanwaalth, hooavar, both Cba alaccric utility 
InduBCry and utility ragulation bava ehangad draaatically. Tha 
Coaaission'a Opan Acceaa Bula 13/ daacrlbas tbas* chaogss at 
length. Advancaa in taehnology now alio* acala aconoalaa to ba 
exploited by aaallar-aiia units, tbaraby allowing saallar new 
plants to b« brought on Una at coata balow those of the large 
plants ot tha 1970s and earlier. 13/ Technological advancaa In 
transBlsiion have aada poaslble tha aconoalc tranaalaslon of 



13/ See Opan Access Rule, <i nt ■ 
11/ a^m Id. at 21,5««. 
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•Ivctric potrar ovar long diataocaa ac hlgbar volcagaa. 14/ Stat* 
pubtie utility eOBBlaalona hava been relying man on coaipatitiv* 
contracting aa the priaary vahicla foE adding oeo gaoarating 
capacity. 15/ Thia CoMissloa luia autboriiad aarkat-baaad rataa 
for wholaaala electricity sales when It baa found that the public 
utllitlaa lack aarkat potiac. 

In 1993, a landnark change occucrad iriiaa Congress enacted 
the BPAct. That statute perBlccad new poxer suppliacB, called 
exeapt vholeaale generators, to entec wholaaale powec aarketa, 
and axpanded the CoBoiisalon' a authority to require tranaaitting 
utilitiea to provide eligible third partlaa with tranaalaalon 
aceeaa. In 199C, consiacant with the coapetitlva goals ol BPAct, 
the Coaaission adopted • awaaplng ragulaeory policy change with 
the proaiulgation of the Open Access Rule. That rule requires 
each public utility that owns, operatea or controls iateratate 
tranaaiaaion tacllitlas to file an c^en aceeaa transaisslon 
tariff that offara both natoork and point-to-point service. The 
rule ia designed to reaedy the undue dlacrlainatlon that la 
Inherent when • utility does not offer truly co^iarabla 
tranaeisaion service to othara, and to proatote coapetitive bulk 
power aarkeCB. Thus, BFAct and the Coaalaaion'a Open Aceeaa Rule 
have tundaaantally cbaogad federal regulation of the electric 

14/ See Id. at 31,S44-«5. 

15/ Saa Paul L. Joakow, Bagulatory Failure, Kagulatory Kefora, 
and structural Change in the Ilectrlcal Power Industry, in 
Brookings Papara on Beon. Activity, Hicroecononlca las 
(19891 . 
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utility induatry. In addition, many ati 
ratail acceaa, which nay prompt avsn boi 
tha induatcy. 

Bacauae thaaa changsB have impliqatlona for cba Coaiaiiaalon' a 
r«9Ulation of Mrgsri, 16/ -a iasuad a Hotics of Inquicy 
(NOD n/ aollciting connaDta on Kbachar our thirCy-yaar-old 
criteria for avaluating nergara abould be reviaad. Hhll* noat 
coaaentara agrea that wa abould revise our aarger policiaa, 
Etiara are dlfZerencea ot opinions on the general direction of the 
change needed. The coimenta are summariied in Appendix D. 18/ 
III. DISCUSSION 

A. General Commenta on Revising Nerger Policy 
1. Direction of Change 

Aa noted above, under section 303, the ComnisBlon evaluates 



tergera to determine whether they are 'co 
Lncereac Congress did not intend the O 
:o margera. 19/ Ne have found chat the t 
rhote must be consistent with the public intai 



ent with the public 

to be hostile 
iction taJtan as a 
'••t. 20/ Thus, 



16/ Many of the comnentera in the Open Aeeaaa Kule proceeding 
auggeated that the Connisslon reevaluate iti merger policy 
in concert with the open access rulemaking, see Open Acceaa 
Rule at 61 PR 31,555. 

IT/ See Inquiry Conceming the Commiaaion's Mai^r Policy Under 
the Federal Power Act, Docket Ho. RM96-«-(IOO, 61 PR 4,596 
(February T, 1J9«) , PIRC Scats. & Regs. 15,531. 

11/ Appendix C tutm forth the full names and acronyms of the 



Pacific Power t Light Co. v. PPC, HI P. 2d lOia, 1016 (9th 
Clr. 1940) (PPtL); also See Hortbeast Utilities Service Co. 
V. PlRC (HUl, 993 P. 2d 9JT list Clr. 1993). 

(continued...) 
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avan if cartsln Mpocta of • proposad Bergac ara dacriaaiit*! , tba 
aacger can still be eanai*tant wltti the public Interaat It chare 
are countervailing benefits that derive (roa the aerger. 31/ 

Almost all cotMentars argue that we need to ravia* our 
nerger policiaa and ataodarda in light of the changea in the 
industry. 33/ On one aide, many coaaientsrs argue that nargars 
■ay prevent market* from becoalng truly coaipetlttve. 33/ On Che 
other side, aoiM coviencers suggest that the Conalssioo should 
approve a merger unless harm Co the public interest Is 
demonstrated. 3*/ These coBMntera claia chat most aergecs ara 
procompetltlve and should be approved unlea* a problea la 
Identified. 

He do not agree eicher vlch ccaai e nteca who argue that va 
should actively encourage mei^ars or those lAo argue that we 
should discourage them. The acacucory standard Is that a Berber 
must be 'cODBlatent with' Che public intereat. Hliile «e believe 
Chat the CoBBleeion has broad flexibility in determining what is 
in the public Interest, particularly in light of changing 
conditions In Che Induatry, we do not read Che atatutory language 

30/ (. . .continued) 

30/ Sntergy Sarvicea Inc. and Gulf Scaces utilities Co^tany 
(Intergy], Opinion Ho. 3i5, S5 PBRC (1,333 at e3.4T3 
ll>93), order on reh-g. Opinion Ho. 3e5-A, ft pbrc 
CI, 193 119941 . appeal pending. 

21/ See NO. 993 P. 3d at 9«S. 

33/ Sea ^pendix D, Section lA. 

23/ For example, APPA, NRKCA at 7-8i RLCON at 13-13. 

34/ For example, Dtlllcorp United aC 3, 7, 10. 



ihvGoogle 



149 

Dockst Ho. RMSe-e-ooo - i« • 

m* ccsBtlng a prsauBptioa agalnat: margara. 3S/ Nor ara we 
prepared to praauae that all nargara ars baneflclal. It ia tha 
applicanca- raaponalbillty to daaonatrate that the aerger ia 
conaistant with the public Intereat. 



He beltave that 1 
acatutoiy reaponaiblll 
with the public iatei 
tnduatry In general i 
preaented by a prqpoaad 
of-aarvice baaad regula 
inter eat reaponaibilJ 



■ Coaaiasion def^ 
: Kith that 



If Che CoMlai 

lea, It mat 

c in light 
1 well aa the 
lad aerger. In 
Latlon, I 

■• believe that the public Intereat 

l^>«de the devalopaent of vibrant, fully coapetlt 

■arketa. He are refining our analyaia of the afl 

■•rgera on coapetition In ocder to protect Che public intereat in 

the developaent of such highly coapatitive narketa. aa diacuaaad 

below. 

The Coaaieaion'a interpretation of the public intereat 
atandard baa never been atacic. In the 11 Paao caae, 3C/ we 
explained that our view of what it talcea to altigate oarket power 
eufficlently to allow approval of a Merger had evolved over tine. 



>t deteraioe what la coneiatent 
of conditlona In the electric 
epeclflc circuaatancee 

raditional, coac- 

itructure. Today, 
:iea that do not 
tlve generation 
feet a of propoaed 



as/ In NU, 993 p. 3d at 947, the court pointed out that the FPA 
differa troa the Bank Merger Act In that the latter containa 
an 'laplicit praauaption that aargera are to be 
dlaapproved . ■ 

3C/ Bl Paeo Blectrlc Coivany and Central and Soutbwaet Servieea 
Inc., 69 FHKC £1,161 CI, 914-15 {19941, dlaalaaed. 73 PBRC 
CI, 393 119951 . 
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H* poluced out that ai tb« loduatry bad bacou aon coavaettiva, 
ir« bagan exaniaing markat power in trancBiaaloii nora clOMly, and 
chac co«p>^>bl« accaaa wa* now raquirad. Horaovar, wa a^lalnad 
In Bl Paao Ehat vhlla in the past m had focuaad only on 
incraaaaa in markat powar, we no loogar balieved that wa could 
rind any aargar to ba conaiatent with tba public intacaat, 
wbathar or not tha Bargar created incraaaad aarket power, unleaa 
the merging ucilltlaa provided open access. He adopted this 
revised view of the public interest in ligbt of BFAct'a goal of 
encouraging greater wholaaale eompecition and the significant 
increase in actual coopatition. 

3. How to Invleaant Hew Policiaa 

Ba are adopting our new policies through thia Policy 
Stscaawnt rather than through other aeana, such as acting on a 
case-by-caae basla or through a ruleaaking. Hhile aone 
coimenters luggasted other neana, 37/ wa believe that a Policy 
Statement ii needed. Proceeding on a case-by-caae basis would 
not give applicanta and intervanora the guidance needed to 
facilitate the presentation of the kinda of wsll-focuaed evidence 
and arguments that will improve and expedite the merger review 
process. On tha ochsr hand, a binding rule would be too rigid at 
thia tine. Because tha induatry continues to ehangs rapidly, wa 
■uat maintain flexibility in fulfilling our atatutory 
respona ibilltles. 

Comrnenters disagree on whether we should apply the new 

n/ See Appendix D at Section IB. 



ihvGoogle 



161 

Dockat Ko. RMSC-S-OOO - IC - 

policy CO pending oargvr propoaal*. 38/ Thoae proposing nai^ars 
h«v« baan on ootlca alnca wa lasued cba MOI that Ebe COflunlssioa 
!■ conaldarlng ravialng tea erlcacla tor avalwatiitg propoaad 
■argara. In aavaral cecant nargar hearing ordara, wa hava 
diacuaaad cha NOI and hava indicaeed chat wa incand co avaluaca 
panding propoaala in lighE of any naw cricaria wa night adopt. 
3»/ Ha do noc baliava that any appllcanca will b* aarioualy 
diaadvancagad by application of chia policy to panding caaaa. 
Our analyala of the elfact of a propoaad aargar on co^MCttion 
has baen avolving for sou tina, particularly aince tbe anactnanc 
of BPAct and cha iaauance of cha Opan Accaaa Rula. Thua, we are 
noc applying radically naw analyaea or acandarda. The aane ia 
true ol Che other two reaaining taccora, the effecca on 
regulation and on rates. He will address cha specific 
application of cha policy co pending cases on a caae-by-caae 
baaia. If naceaaary, we will require the parciaa Co suppleaMnc 
the record In any pending caaa, and we do noc ai^ect chat chia 
will cause any aubscancial delay. In (act. if anything, wa 
axpact this Policy Statemnc will sake it easier to resolve any 
reaaining issues, because of our clarification of our policies. 
B. Bffact on Coipaciclan and Reaadles 



21/ Id. 

39/ Union Blectric Coopany and Central Illinois Public Service 
CoBpany (Union Blectrlcl. 77 pntc fil,i>3« (199C), reh'g 
pending! Public Service Coapany of Colorado and Souchweacem 
Public Service Coapany IPS Colorado), 7S PtKC fil,325 
I199C), reh'g pending^ Baltiaora Oaa t Blectric and Poconac 
Slactric Power Coiipany, 7C rWK (i.ill I199C} . 
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1 . Background 

In raspoDS* Co cha MOJ, ■« rsnivad nany coBBsnca on our 
urket powvr aoslysla. Co«MMnt*r* gvosrally dlvldo Into two 
groups, one recoonundlug atrlctar acruEiny of th« atteec of 
aergara on co^aEiElon, while tba othar arguea chac laaa concam 
la warrancad in today'a nora conpaciEiva anvtromnnc. 

Thoaa in Eha ftrac group aupporE >ora aCTtngant acruElay 
bacauaa thay baliava Ehac sargara can cauae coapacltlva ham, 
parclcularly in a EranalEtonal ara. Hany coDBantaia 30/ argua 
Ehac aiargvra Incraaaa ganaracion laarkac powar, incraaaa wmopaony 
buying powar, ancourage ■elf-daallng, diacouraga alcamaclva 
■uppliara undar racail acceaa, and Eand Co praaerve certain 
co^eEitivB advantagaa aaaoelatad with vertical Incagraclon. 
Thaaa cownenEera criclclie cha analysis che CoMilaalon haa bean 
uaing to evaluace aargara. Thay argua that the Coaalaalon haa 
not glvan enough conaideraclon to inportanc factor*, Including 
ganaration doalnancs, the eCfaet of Eranaaiaaion conaEraint* on 
cowpaEitlon, the nerged coiopany'a abillcy to axarclaa aarkat 
power in localized araaa and in ahorc-tar* energy aalea, the 
effacEa on markaca in which little or no effective co^Mtltion 
•xiata, and the signlflcanE antleoavatltlve advantagea that 
vertically integrated utllltla* posseaa aa a result of the long- 
exiating ataEutory and ragulaEory ayataB. 



30/ Thaaa include, for exaaple, CA Con, Joint Conauaar 

Advoc, APP*, miCX, tnvlronaantal Action at al., RUS, 
Salt River, Lubbock, Mtaconain Cuatoaara, and TAfrs. 
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Tti* second broad group at cooaontaia 11/ arguM thac Bergars 
ar* proconpetitiv*. Thaso cowMncaTi nalntaln tbac avrgsra towar 
cOBta, craaca aconoaia* of acala and gaographie acopa, creaCa 
large atcong coaipatitora. allow rapid aovaawnc inco nm narkata, 
allow dlvenlf teat ion to nininiie sharaholder axposure to 
buaineaa fluctuation, and let eha soat afficiant companies 
<9erBte faclllciea. among other caaaons. 

2. Diacussion 

a. The Rola of Conpacltlon 

Tba electric Industry • capid raatructuring, and the 
Co««is»ion s regulatory response to it, have made tbe effect of 
■argers on coivetition, and the way tba Coaaiasion evaluataa that 
effect, critically iD^orcanc. 

The Open Aeceaa Rule was a watershed for alactrlc Induatry 
regulation. In the Rule, we racognited that, where It exiata, 
co^Wtitlon has become the best way to protect the public 
intereat and to ensure that electricity eonauaars pay the lowest 
poaaible price for reliable service. Before the Open Acceas 
Rule, the COBBiasion took the a^roech that traditional 
regulation could cure many aarkec powar problems. The siie of 
the company, the territory Ic covered, and the aasaCi 
not matter greatly because regulatory oversight couli 
power in check. Indeed, Che creation of larger utlll 
aoae utilities to take advantage of scale 
cost saving* on to consumers under reguletory suparvi 

31/ Such aa UtiliCorp, Southern, Pamnargy, 



held did 
.ties allowed 
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Hlch tb« open transaiMlon accesa reaulclng troM th* Open 
Acc«H Ruta and the contloulng avolutlon of coMpecitiv« wholaaala 
poMr markata. we balieva that conpacltion la now the baac tool 
CO dlaclpllne wbolaaala alaccrlc nurkota and clwraby protect cha 
public Intereat. But the coapatitlon needed to protect the 
public Incereat will not be afflelant and delivec lower prlcea 
In poorly atrucCured narketa. For exai^le, a conceotrat ion ot 
generation aaaats that allows a coopany to dominate a market will 
dampen or preclude the benetlta of competition. Id aum, aa 
cuatomer protection ia Incraaalngly depeodeat upon vlbraat 
competition, it ia critically important that mergera be avalu*tad 
on the baala of their effect on market atructure and performance. 
This meana that Che Commlaalon must find waya to aaaeaa more 
accurately the coepeciclv* lapaet of merger propoaala. In doing 
ao, however, we auac be aenaitive to anocher praaatng concern: 
Che Induitry'a need for more analytic and procedural certainty 
from the Coemiaslon. The Increased pace of merger propoaala baa 
teatad our ability Co reapond In a timely way. Ne recognlie that 
■ bualneaa decisions made Id reaponae Co 
and onporcunltlaa . Some merger propoaala may 
rma and create etronger co^etitors. Soma, 
c In firms th«C will dominate or manipulate 
I and thwart compeCltion. In either case, 
(titled to timely decisions from this CommissioD. 
procedure* adi^ted in Chla Policy S 
t that goal . 



merger propoaals 



atrengthen 



electricity market 
applicanta are em 
The pollclea and 
intended Co promol 
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b. Daflnltion of Marksta 

1 ■•••••Mnc of tb* eCCBct on Mcketi dapend* < 



■D accurat* dafloielon of the narkata at lama. Tba Coawiaaion' a 
currant analytic abroach deflnaa geographic markata In a naimar 
that doaa not alMiya reflect accurately tba econonlc and phyaical 
ability ol potential ai^pliara to acceaa buyer* in tba narkec. 
Thla approach uaea what baa coom to be known aa a hub-and-apoke 
netbod. It Identlfie* affected euatoiMra ea tbose that are 
directly interconnected with the aerglng pertiaa. It then 
identifiea potential aupplier* aai <1) thoaa auppllera tbat are 
directly interconnected with the cuatoaer (the 'firat-tier* 
•uppliara); and {3) thoaa auppliera that are directly 
interconnected with tbe Barging partiea and tbat the cuatoaer 
Ehue can reach through tba nerging partiea' open acceaa 
tranaaiaaion tariff Cthe 'aecond-tlar' auppliera) . 

A drawback of ttala aetbod of defining geographic narkeca ia 
that it doea not account (or tbe range of paraaetara that affect 
the acope of trade: relative generation pcieaa. tranaaiealon 
pricea, loeeea, end tranaaiasion conatrainta. Taking tbeae 
tactora Into account, aiarketa could be broader or narrower than 
tbe firat- or aecond-tier entitiaa identified under the hub-and- 
•poke analyaia. por exaaple, a auppltar that ia directly 
interconnected with a buyer may not be an ecoaoaic aupplier to 
that buyer if cranaaiaaion capability acroaa tbat InterconnecElon 
ia aevarely conatrained or if the tranaMiaaion chargaa are 
greater than the difference between the dacreaental coat of tbe 
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concraat, a auppl 
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chargaa and tha 
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at which the suppliar la villing to ••11. tn 
r that la ctaraa t>i (our 'wheal** away tzom tha 
n eeonoaiic aivpliar If tha bub ot the whaeliog 
efface of losaae is laaa than tha dlftarance 
reaantal coat of the buyar and tha prie* at vbich 
willing to aall- In other word*, awra proxlalty 
la not alway* Indicative of lAathar a aupplier ia an ecoooalc 
altemacive. 

Another concecn with the approach we have uaed in the paat 
is Ita analytic incona latency. It definea the acope at tha 
■arket to Lneluda tha directly intarconnected utilities that are 
acceaaible due to the applicants' open access tariff, but does 
not expand cha aarkst to recognise cbe acceaa afforded by other 
utilitiee' tariffa. This w«a acceptable before open access was 
established as an induatry-wide nqulremnt for public utilities. 
IMw that vireiMlly all public utilltiaa have opan acceaa 
transaisalon carifta on file, it ia no longer appropriate to 
recognize only tha effect of certain entitiae' tariffs on cha 
aiie of the market. 

in BodifylDg our cos^ecitlve analyala, we are adopting tha 
Ouidalinea as the basic fraaework tor evaluating the c«q>etitlva 
eftecta of necgar propoaale. The Ouldelinas are a well-accepted 
standard approach for evaluating tha competitive affects of 
■srgara, and they received substantial support froB conaenters. 
c. Vse of tha Ouidalinea 
The Guidelioes sat out five atapa for merger aoalysisi (l) 
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dBfina oarkata llkaly to ba atfactad by tha merger and neamre 
the eoncancratlon aoa tha Increaca In concent cation In those 
■arkac*; (21 evaluate irtiether the extent of concentration and 
other factors that cbacacterlie the aarket raise concerns about 
potential adverse competitive effectsg (J) assess whether entry 
would be tlnaly, likely, and sufficient to deter or counteract 
any such concemi U) assess any efficiency gains that reasonably 
cannot be achieved by other Besnsi and (5) assess whether either 
party to the OMrger would be likely to tail without the merger, 
causing its assets to exit the ma^et. He note, however, that 
the euidslines are just that -- guidelines. They provide 
analytical guidance but do not pcovlda a specific recipe to 
follow. Indeed, applying the Suidalines to the electric power 
industry is one of our biggest snslycic challenges, both because 
tha Industry Is evolving very rapidly and because the Industry 
has some unique features, such ss very limited opportunities for 
storage (hence the Importance of t lea-differentiated narkets) . 
An analysis that follows the Quldelines still requires many 
assumptions and judgments to fit specific fact situations. 

Hhila this Policy Statement provides guidance on how the 
Cowilsslon Intends to moce shsrply focus its analysis of a 
merger's effect on competition, we cannot reduce this analysis to 
a purely mechanised computation of the same data Inputs tor all 
■ergsr applications. Rather, tha Commlaaion will need to 
evaluate the relevant product and geographic markets attected by 
each merger proposalr these maxkets. In turn, depend on the 
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Bpocifie chsrscteristiea of th« norger appllcanca and tha 
produces and sarkac* in whicti tb*y pocantlally trada. 
Conaequencly, DMrgara nay require analyala of diftarenc product 
and geographic narket* dua Co factor* lauch aa tbe axlatance of 
conaCrained Cranamiaaion patba) Chae affect tbe aise of a 
particular market or tbe houri in wblcb trade of the product ia 
critical to detecalna trtiether nerger appllcanta poaaeee aarkac 
power. Such dlatlnguiahing taccora will need to be identified 
and analyied on a caae-by-CMe baaia. Tbua, tbe analytical 
proceee ei^lained in tbia Policy Stataannc la a tranawork under 
which appropriate adjuBtnanta nay b« required to be incorporated 
to cake account of factor* unique to a aarger. Furchemore, a* 
noted above, chia Policy statanent «l*a ia intended to be 
sufficiently flexible to accovnodate tbe kinde of new taerger 
propoaal* chat will be preaented Co the Co«ai**ion aa Che enargy 
industry evolve* to meet tha challengea ot a nore coiq>*t^icive 
marketplace. 

He noce that the Guidelines conCaiq>late using restedie* to 
mitigaco any ham to conpetielon. There will be nergara where, 
at tba end of an analyaie, aarkec power conceme parsisc but that 
could be made acceptable with seaaurea to aitlgata potential 
market power probleMe. He encourage applicant* to identify 
market power problea* and to ptopoas reMedia* for such proble>* 
in their mecger proposal*. In many casea, aucb a re*Mdy could 
avoid Che need for a tonaal hearing on coDpaticion iaauaa and 
thua result in a quicker decieion. A* discussed further in 
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Section III B (I) (•), if a propoaad long-terw Te«edy !■ not 
capable of being eflectuated at the tlm« the aierger ia 
conawKated, appllcanta aay propoae attectlve intaria reaedlal 

d. Analytic Screen 
It ia inporCant to giva appllcanta aone certainty about how 
flllnga will be analyiad and tAat will ba an adequate ahowing 
that the Bargar Mould not aign'ificancly Increaae aackec power. 
Thla will allow appllcanta to avoid or nlnlaite a hearing on tbia 
laaua. Conoequently wa will to uee an analytic acrean 
(described in ^pandix A) that ia conslatent with the Suidalinaa. 
It appllcanta aatlafy thia analytic acrean In their filings, they 
typically would be able to avoid a hearing on competition, we 
would expect applicants to parfora the screen analyale as part of 
their application and to aupply the Coaalaaton and the public 
with electronic tllaa of all data uaed In the analysia aa wall aa 
other related specified data. The COMBlaalon will need chla 
intormatlon in order to partora ita coivacitiva analysis. If an 
adequately aupported acrean analyaia ahowa that the aerger would 
not Bignif icantly incraaaa concentration, and there ace no 
Intarvantiona raialng genuine iaaues of Batarial tact that cannot 
ba raaolved on the baaia of the written record, the Coanlaaion 
will not aet this iaaua for hearing. Applicants nay, ot couree, 
aubait an alternative coapetitive analyaia In addition to the 

The Coaaiaalon bellevea that the screen will be a veluable 
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that clears cha 
competition. Tl 
potential compal 
will be more nai 
Decesaary. We «] 
•omawhat flexlbli 
consider ocher 
support then. 

He bellavt 
conservative ana] 
mergers. Howevei 
screen Buy not i 
may be disputes 



1 be contldi 



luld b 



3 advi 



■crssn also will b* vi 
live problsms early in 
ovly focused issues at 



IS - 

irvacive enough so Chat 
It chat an application 
se effect on 

.uable in identifying 

process. TTie result 
hearings when they are 



note that the screen la intended Co be 
It sees out ■ general nethod. but we will 
tthods and factors where applicants properly 

analytic screen will produce a reliable, 
ysis of the conpecitive effects of proposed 

not lotalllble. In soaw c«s 
rtect certain aarket power problems. 
the data used by applicants or o 
applicants have conducted the screen analysis. These claina say 
be raised through interventions and by the Commission staff. 
However, such claims must be substantial and specific. In other 
words, they should focus on errors in or other factual challenges 
to Che data or assumptions used in the analysis, or whether the 
analysis has overlooked certain effects of Che merger. 
Unsupported, general claims of ham are insufficient grounds to 
warrant further investigation of an otherwise comprehensive 
analysis developed by the applicants. InCsrvenora may also file 
an altemaelvs cos^ietitive analysis, accompanied by appropriace 
data, to support their arguments. The Cownission realises that 
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tha naad Cor cor* rigor In Incervanclon ■bowinga could rB^ulEa 
addlCional alEorta by potaDCial lacarvanora. Ne will theraCora 
rouclnely allow eo daya from tiling for Incarvanora and othecs cc 
coiHant on a Hcgar filing. 33/ 

A dacallad illuatrativa description of the analytic sccaan 
that w* will uae la In J^ipandlx A. Tha following la a bri«f 
■uaaary of tha acrean. Thar* ara four atapa tba applicant auat 
cnvlata and tba Cowlaalon will tollowi 

(1) Idantily tha ralavant products. Kalavant products ara 
those electricity product* or substitutaa for auch 
producta sold by tba Barging ■ 
(3) Gaograpblc ■arkecsi Idantity c 

atfactad by tba Merger. Oanarally, cheae would 
include, at a ailniHUB. all entitiaa directly 
interconnected to a iierging party and those that 
hiatorlcsl tranaaction data indicate have traded wich i 
■erging party. 
(3) Gaograpblc siarketai identify potential auppliara that 
can coBpata to serve a glvan aarkat or cuatoaar. 
Suppliera mat be able to reach tha urket both 
physically and aconoalcally. There are two parts to 
this analyala. One la datananlng tha « 
capability of a supplier to raacb • 



13/ Merger applicanta that wish to Cacilitata tha aerger review 
proceas should serve potential intarvenars with c^ias of 
their filing Ivia overnight delivery), including electronic 
veraiona, whan they file their a^lications with tha 
Coaalasioii. Ct. Open Accaaa Rule. CI FR 31, CD n.SlO. 
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aceonpliahed by a delivered price caac, vhich a 
for the auppller'a relative generaclon coata and tha 
price of traoamiaalon aervice to the cuatoaar. 
Including ancillarY aarvicea and loaaca. The aeeond 
part evaluate* the phyaieal capability of a auppller to 
reach the cuatonar, chat ia, tha anount of electric 
energy a auppliec can deliver to a varkat baaad on 
tranamiaaion ayacem capability. 
(4) Analyze concent rat ion. Coneantration atatlatica nuat 
be calculated and compared with the aarket 
concentration threaholda aat forth in the 

The uaefulneaa of the acreen analyaia dependa critically on the 
data that are aupplied vith the applicatioD. Theae data are 
deacrlbed in ^pendix A. JVpHcanca ahould (ile in electronic 
fonut the data apeclfied aa well aa any otbet data uaed in their 

It the Ouidelinea' threaholda are not exceeded, no further 



The Guidelinea addreaa three rangea of aiarket concentration: 
(I) an unconcent rated poat-mergar Market -- if the poat- 
marger Herf indahl-Hirschman Indax (HHI) ia below 1000, 
regardlesB of the change in HHI the nerger ia unlikely to 
have adverse competitive elfectai (3) a BOderately 
concentrated post-mecger market -■ if the poat Merger HHI 
range* from looo to IBOO and the change in HHI ia greater 
than 100, Che merger potentially raiaes aigniflcant 
compatltive concerna; and (3) a highly concentrated poet- 
merger market -- it the poac -merger HHI exceedn laOO and the 
Change in tha Hhi exceeds 50 the aergar potentially raiaea 
aigaificant competitive concerns; if the change in HHI 
exceed* 100, it i* presumed that the merger ia likely to 
create or enhance aarket power. 
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yala need be provided la the appllca 
adequately aupportad acreen aoalyali 
not algnlllcantly incraaae concent: 
'enClon* ralalng ganuloe laauea of i 
tolved on the baaia of the written : 
lot aat chla laaua (or hearing. If 
than the application ahould pri 
It Hlch Che Guldalinaa. The Com 

any appl leant -propoaed rmediaa at thia acage. It none 
lanted. oc it the analysis does not adequately deal with 
!», ■• will need to exoalne che nerger further. 
ConDlBilon will aet for hearing che cowpetitive affacta 
■ propoaala it they fail the above acreen analyse 
t problaaa concerning the assuaptiona or data uai 
malyaia, or It there are factor* external to Che 
which put the screen analyais in doubt. He nay also eec 
hearing applications that have used an altematlTs analyl 
■ethod the raaulta of which are not adequately aupported. Aa 
discussed in Section III P, the Comnlaslon will attempc to 
aunioartly address Issues where possible and nay use procedural 
nechanlene that penit ua to dispose of issues without having a 
trial-type hearing. 

e. Mitigation 
Although a cootpstitlvs analysis pursuant to the Guidelines 
may Show that a propoaed merger would have anticompetitive 
effecte, the Connleeion may be able to approve the merger aa 



the 
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can*lscenE wli 



Commlisioi) 
■greed Co condli 
effects. Ii 
voluntarily 



{or remedies 
competitive i 
the formation 



efficient img: 



thei: 



ih the public intereac if appropriate nitlgaclon 
be Carwjl«ted. In the past, In some cases the 
conditionally approved a aerger If applicancs 
ins necessary to mitigate anticompetitive 
instances, applicants themselves have 
'^ consiitmenta to address various concerns. 34/ 
luggested a variety of conditions that we could i^oae 
lal applicants could adopt voluntarily) to solve 
.bleas with a merger. These include, for axaiqple, 
if an Independent System Operator (ISO), 
assets, elimination of transmission constraints. 
ion pricing, and offering an open 






alloH the merging u 



ilitiei 



Mrs to escape [roa 
IS or all of these 
.es. Some conneaters also argue that we should Monitor the 
merger and impose any new resiedies that ace 
ich post-aargsr review. 3S/ 
As noted, the Coomisaion'a review of merger applications has 
requently resulted in the development of particular conditions 



needed; other 



1*/ E.g., Northeast Utilities Services Company/Re Public 
service CoBpaoy of Mew Hampshire, SO FBKC ei,3«e, 
reh'g denied, 51 FBRC «1 
ei.Ote (1990), order on 
(1993). order on ceh'g 5 

in part sub nom. Northeast utilities Services Company 
V. PBHC. 993 P. 2d 937 (1st Cir. 1993),- HidwesC Power 
Systems, Inc. and Iowa-Illinois Gas k Kleceric Company, 
Tl PBHC 61,3ae (coMiilcced to off er wholesale 
requirements customers an open season) . 



■rification, 53 PBRC 
) FBRC £1,070 

, aff'd 



9 summarized i 



■ore detail 
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that are dsalgnad to renady problem aaaoclaced with tha aergar, 
Thaae condlElona ara ispoaad aa part of our approval of the 
■arsor application. Ha axpact that praceloa to concinua. For 
•xa^ila, m axpacE tha coDpatition analysis to locua axtanslvaly 
on ganaratlon narkat power and on whether a propoaod aargar 
axacarbatea narkat power problaas. He also expect applicant* to 
propose raaadlas for aai^et power problems Identified in their 
analysis. It ia our hope that as our market power analyais 
becoaaa sore refined Co cops with changing circunatancea in the 
industry, appli cane -proposed rsMdies or nitlgation scratagiea 
will alao becone mora refined or tailored Co address the 
identified ham. Of course, one raaedy chat an applicant could 
consider la to propose to dlvast a portion of its genarating 
capacity so that its aarket share falla below the share that 
poses antico^^titiva concerns under the Ouldalines. This reaady 
is discussed in the ^pendlx A aaction entitled •Co^atltive 
Analysis Screen.* 

SlBllarly, an an>llcant's ability to exarciaa generation 
■arket power nay ba affected by transmission constraint* and 
transBisslon pricing. In particular, the scope of tha geographic 
market may be limited both by tranenlssion constraints and by tha 
nasd CO pay cumilaelve transmission rates in ordsr to transmit 
power acroas the systems of the merging ucllitias and nalghboring 
utilities. It is likely that both market concentration and the 
applicant's siarkac abare would ba greater within such a 
circumscribed geographic siarkat. Hence, Che opportunity to 
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axerels* narkac power alio would be graacec. Potential ranadlaa 
tor such narkac power could include tha following. First, a 
propoaal by the applicants to turn over control of their 
eranamiMion saaeta to an ISO night nitigata market powar. In 
parcicular, an ISO night lacilitata Che inpleiMntation of 
efficient trananlaaion pricing and thereby expand the effaccive 
Bcope of the geographic market. Second, an up-front, anfoccaable 
in facilities night 
nt relieved by auch an 
the acopa of tha 
rr remedies also ate 
lor conditions and 



connitnieot to upgrade or expand t 

nicigate nackec power, becau. 

upgrade or expansion no longer would limit 

relevant geographic market. These and c 

diacuaaed in Appendix A. He intend to tail 

remedies to address the particular concerns posed by a merger on 

a case-by-ease basis. 



If an appl: 
micigace tha 
Intenda to tashi 
conaidecatlon 

He do noi 
caned iea inpoi 

mergei;. IS/ Hoi 



cant does not propose appropriate cenadias to 
icompetitive inpaet of a nerger, the Conolssion 
in such renadiea during the course of ita 
an application, 
ntand to rely on poat-marger review or on new 

after a nerger i* approved. He must find that a 
itent with the public Interest before we approve a 
T, heavy reliance on poat-mergac review would 
ntities to too much uncertainty. Howsver, a* 



JS/ 






an axpanaion or upgrade of fac 



acceptable mitigation meaaure unleaa uncertainclea about Che 
utilitiea' ability to eomplace the upgrade or axpanaion aca 
reeolved prior to conauanation of tha merger. 
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cha ConalssloD ha« notad in paat nergar casaa, tba CoMidaaioa 
doea ratain auchoEicy under aaccion 303(b) co taaue aupplaaantal 
ordara lor good cauae shown aa it aay find neceaaaiy or 
appropriate . 37/ 

The Connisaion aeknowladgea that many of the aoluciona that 
would Bitigate oiarket power or anticmpeclcive effecta cannot be 
lapleunted quickly and. In fact, could cake an extended period 
to BCCOiipliah (e.g., siting aod conatructlng new transBlBsion 
lines to alleviate a traneBlaaion constraint, divestiture of 
generation aaaata, tonwtion of an ISO), mile lons-tem 
renadlea may be necessary to allow the Cooilssion co datenine 
that a merger is consistent with the public interest, a 
requirement to satisfy auch conditions prior to eonauiaatlng a 
merger nay jeopardise the abilicy of partlaa to merge. In turn, 
customers will aj^erlence unne«eaeary delays in receiving 
banatlts accruing from Che merger. Therefore, we will entertain 
proposals by merger applicants Co Implemenc interim mitigation 
Beasurea that would eliminate market power concezlia during the 
period chat it takes to put in place the long-term remedies 
necessary to address the anticompetitive effects of their 
proposed merger. !•/ Such interim measures must fully and 
effectively addraaa the specific market power problems identified 

17/ See FFA seccion 303 (b) , IS O.S.C. e24b(b) (1994). 

IS/ For example, an applicant could sell its tranamisslon rights 
on congested cranamiaaion paths to chlrd parties or not 
trade in narketa triiera It has market power until long-cerm 
remedies are implemented. 
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Cor Eh« necgar but ahould not ba vteirad ■■ nibstltutaa £or tb« 
long-Een rmwdlea raqulrad by the comlsalon. l^plicanta ahould 
itVlemeot long-te™ ranwJiea aa quickly aa practical. 

C. Bftact on Ratea 
1 . Background 

In determining whether a Merger la conaiatent with the 
public inceraac, one of the factors «a have coaaidered ia the 
effect the propoaad narger will have on coata and ratee. In the 
past we have conaldarad trtiether the altnination of the 
independence of cha coapaoiea and reaulclng coabination of the 
faciliciea of tha aeparate eDtlcies would' ba likely to lead to 
unoeceasaEy rate incraaaea or inhibit rata raductlona. 39/ We 
have alio been concerned with whether the Merged coapanlee would 
be able to operate economically and efficiently aa a alngla 
entity. 40/ In connection with theaa concema, the Co^laaion 
has inveatlgstad applicants' claias about the potential costs and 
benefits of their proposed aergers and weighed that inforaation 
to dacemlne whether the coses are likely to exceed the benefits. 
Our Inveatigationa have frequently required trial-type beariitga. 
Although wa have considered the appllcanta' burden of proof to ba 
Bet by a genaraliied ehowing of likely coata and benefita, «1/ 
these haarlnga have often been cime-conaualng, and there haa been 

39/ Conmonwaalth, 3( FPC at 93B. 

*a/ Kdlaon, H7 FBRC £l,19C at ei,S73 (1989). 

41/ Entergy Sarvlcea Inc. (Entergy), iS E 
(1993), order on rab'g, C7 FBRC ei,l 
pending. 
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conald*r«bl* concroversy over whattwr the aatiwitaa oE Iucur« 
coaca and benatlcs arc truly ■WBDlngful . Moraover, thera haa 
b«n coDtrovaray ovar cha poaltlon wa hava cakan that baoatlta 
are to b» 'countsd" avan if thay could raaaonably b* obtainad by 
■aana otbar than tha aiar9«r. Tbara also haa basn controvaray 
owar tha allocation oE the projected aargar banatlta. «3/ 

In Bora racsnt caaaa, tha Conalaalon haa Eocuaed on 
ratepayer protection. Ne have either accepted a bold baraleaa 
co^itaant (a coBBitnant (roa the applicant that any not wergar- 
relatad coata will not rala* ratea) or have aat lor bearing tha 
iaaue of wbecher the applicanta- bold harmleaa co^itaent or bob* 
other propoaed ratepayer protection waa adequate. For axaaple. 
In Priaarsy, tha Coaalaaion bald that vholeaala ratepayers would 
be adequately protected if the applicant* vere to coBBit that, 
for a partod of four yaara after the Bergar ia conauaaatad, tbe 
Barging coa^aniaa would not aeak to iocraaae rataa to tdMleaala 
raipjiroaenta cuatoaara. 

In PS Colorado, 43/ the applicanta eubaittad evidence on 

coata and banefita, but alao proposed a hold haraleaa eo^ltaent. 

we noted several concoma with tbe bold haralaaa coaaitaBnt, 

pointing out that it did not cover aoat of the aarger- related 

coat*. 44/ We eat for heacii^ tha iaaua of whether tbe 

43/ Tbeee benefits bav* included iteaa such aa fuel cost 

•avlngai bankruptcy reaolutioni reducing adaini strati v« and 
general coatai lowering net production coster and 
elialnatlng or deferring coostruction of new generating 

43/ 7S mc at 43,043-44. 

(contlDuad. . .) 
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be ■ufficiei 

sucb; that 
to conduct . 
benelits of 
PS I Bnergy, 
previa ton, i 
convincingly 
their uhoK 

the morgar. 



Ltnaat provided adaquata procaction 
who racaiva unbundled geoacation and 
«B well aa thoae who racaiva bundled 
what ratepayer protection Mechaoiaaa would 
I not aet for hearing Che attact on ratea aa 
.d not inatruct the admlniatrativa law judge 
lactual invaatigatton into tha alleged coeta and 
he nergec. In Cinciuuti Gaa t Blactric Company and 
nc, the CovMiaalon oodlflad cha hold haraleaa 
.ating that the applicants would have the burden of 



demonatratlng in tuturi 
.e custoowra had, in 

d have to ahow any rati 
/ The applicants woul 

ihowing in their initial 
I did not reflect > 



•action 305 filings that 
:c, been held haraleaa; that 
Incraaae was not related to 
d be required Co Bake an 

la-ln-chiaf that their 
ilacad coats unless such 



«4/(. ..continued) 

**/ The coMitunt waa not to aeek an increase in base races for 
five yeara after tha merger. Ha found, however, that this 
provided liccle protection, since the five years would be 
over betoze most of Che claimed merger savings wars 
projected to be reallied. Moreover, the applicants proposed 
to amorciee inerger-relaced coat* over five yeara, but Chair 
hold harmless commitment covered only costs that would be 
■booked to Che Berger* through the first two yeara. 

<S/ See Cincinnati Gaa I. Blectric Coopany and PSl Energy, Inc., 
M FERC 61 237 at <a,7l4 (1993), order withdrawing 
auchor zation of >erger and inacituting aettlenent 
procedures ft PBRC Sl.Oae, order denying rehearing and 
approving aetclenenca and unilateral offers as conditioned 
and modified, €9 FBRC <1,035 (199*), order granting 
Clarification, fi9 PBKC £l,OBt (1994). 
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coata war* olCaat by Mxgar-ralacad beneflta. ««/ 

Id tnoion llactrlc, 47/ tha appllcanta propoaad an span 
aaaaon guaranca* tor tha Elrat flva yaara after tbe naigar waa 
consunnated. Tha open aeaaon guarantead that exiatlng wholeaala 
cuatoaara could taralnata their contracca by giving notice on the 
day the applicant* Ciled tor a rate incraaae affecting that 
cuatoaar. Tha CogBlaalon eaa concerned that the open aaaaon 
co^lcsant Bight not provide adequate protection tor wholeaala 
ratepayera (thoaa that receive bundled generetlon and 
traoanlaaion aarvice aa well aa Chose chat receive unbundled 
generation or transmlaaion aarvice) and set that laaue (or 
hearing. Wa atated that If ac bearing it waa detaxwlned that tha 
open aaaaon coomiCBent was not adequate protection, a 
doCermlnation ebould be nade «a to what ratepayer protection 
nechanlaea night be euicable for Che propoaed mergac. 

In response to the MDI. only a taw conaanters suggest Chat 
we dlapoae of the effect on races faccoc altogether. 41/ Hoat 
coBBantera consider cbls faccor to be aaaantlal in deciding 
whether CO approve e nerger. 49/ Howavar, connenters differ on 
how thia factor should be aaaeeeed. 

Ws disagree with tha argunsnt preaented by a few 

46/ Id. at 63,714. 

47/ 77 PERC Sl.OIS at «1, 107-08 (199SI, reh'g pending. 

48/ See Appendix D, aectlon III (A) . 

49/ Id. 
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that ■€ naad noc b« concamad about tha affsct of • nargar on 
racaa Id this conpatitiva •nvironnaat bccausa prlcaa will ba set 
by marlcac forcaa and cuatotaara on chooae chair auppllara 
accordingly. Alao, whila IE say be true chsc Boat of cha raca 
laauea in connection with the typical nargar affect recall 
ratepayer* and are aubjact to atate juriadlctlon, cha Co^iaaton 
in order to anaura chac > nacgar la conaiacanc wlch cha public 
inCacaac atlll mac protect th* narglng utllltiaa' wholaaala 
racepayera and tranaaisalon cuacoaara froai cha poasibla advaraa 
effects of the Merger. Aa nancloned in our diacuaaion abova on 
the effect on conpaticlon and in our diacuaaion in cha Open 
Acceaa Rule, wa racogniie that even In an open accaaa 
envlronnenc, Barkeca may not work perfectly or even wall. 50/ 
Thla ia particularly the caaa during cha tranaition fron a 
■onopoly coBC-of-a«rvica aarkat aCruccura to a coi^eciclva 
■arket-baaed Induatry. For inataaca, during cha cranaiclon aoaM 
cuatonera may be unable to take l^ediata advancaga of 
competition bacauaa of contractual coBmitoianca or bacausa ol 
atranded coata obllgationa. Furthermore, bacauaa tranamlsaion 
ramaina effectively a natural monopoly and will continue to be 
regulated on a coat-of-aervice baala, the Coutlaalon haa roaaon 
to be concerned chat Hargera do not efface trananlaaion ratea 
Bdvaraely. For these reaaons, we will not abandon the tttmet on 



SO/ See Open Acceaa Rule, tl Pad. Reg. at 31, SSI. 
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rataa factor. 51/ 

Rsthsr than raqulring •■tiaatea of aoiuHhat asorphoua nat 
aargsE banefita and addraaalng whether the applicant haa 
adsquately aubatanciated thoaa benefita, we will tocua on 
ratepayer protection. Merger appllcanta should propoae ratepayer 
protactton nechaniana to aaaura that cuatoners are protected if 
the eKpectod benefits do not materialize. The applicant beara 
the burden of proof to deiaonstrata that the cuAtoner will be 
protected. Thia puts the riak that the benefita will not 
Materialize where it belongs -- on the applicanca. 

Purthemore, we believe that the »ost pronising and 
expeditious aeana of addreaaing istepayer protection ia for the 
partiea to negotiate an agreenant on ratepayer protection 
nechaniana. The applicanta should attempt to reaolve the iaaue 
with cuatonera even before filing, and ahould pcopoae a Bechanlsn 
as part of their filing. Bvan if these negotiations have not 
aucceeded by the time of filing, the parties should continue to 
try to reach a secclenent. what eonstitucea adequate ratepayer 
protection neceasarily will, depend on Che particular 
circumacancaa of the merging utilities and their ratepayera, and 
we strongly encourage pattlea to ■inlmiie contentioua Issues and 
to reaolve than without the tine and expense of a forwil hearing. 
Pattlea May not be able to reach an agreenenc on an appropriate 



In Che past, we have referred to this factor aa the 'effect 
on coata and ratea." However, che basic concern Is with the 
effect OD ratea. Accordingly, we will refer to it as the 
■effect on rates." 
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ratapsysr protection and the CoaalHtOD nay still b« abl* to 

approve the Merger. Aa nentioDed aBrlleE, chle could occur 

c a bearing or oa the baale of parciee' filings if we 
Ut the applicBota- proposal sufliciencly inmlates 
tysES troa hara. 

■scribed above, the Coanlssion has accepted a variety of 
■ prowlaione, and partlee say consider these as well 



determine ' 

As das 

hold harsls 






open season 

opportunity 

and switch 
theaselve* 



tbey appropriately address ratepayer 
ypea of protection that could be proposed 



<r wholeBale custoaers • applicants agree 
itlng wholesale cuetoaers a reasonable 
to tsrainats their contracts (after notice) 
luppliers. This allows euatoaers to protect 
!eom Merger -related hara. 
general hold haraless provision - a conaitBent froa the 
applicant that It will protect wholesale cuatoaers troa 
any adverse rate effects resulting fron the aerger for 
a significant period of tisie following the nerger. 
Such a provision aust be enforceable and 
adalnistratlvely manageable, 
moratorium on Increases In base rates (rate freeze) - 
applicants connit to freezing their rates for wholesale 
customers under certain tariffs for a significant 
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. sa/ 
.oa - sppllcanta Baka a eomaicnenc to flls a 
!•• tor Chair wholeaale cuatonaEa to cover a 
od of tima. 53/ 

providaa aoaa banaCit to ratepayara, 
orlcy of ctTcuaacancaa the ooat 
ikaly to give wholaaala cuatonara the 
ika advantage of eaarging coiqiatltiva 
open aeaaon proviaion. He urge nerger 
cuetomera before (ilieg aod Co offer 
opoaal or other appropriate ratepayer 
r merger applications. If 
ial question «a to the adequacy of 
the propoaal, parciea abould coatinue to puraue e aettlanant. It 
no agraamant can be reached, va nay decide the issue on the 
■ritten record or aec the isaue tor hearing. 
D. Itfact on Regulation 

Mhen the Coaaiaaion In Commonwealth referred to ii^aiEment 
of effective cegulation by tbla Commlaaion and appropriate etata 



. RMSe-fi-Oi 
period ot 

rate reduct: 
rate daerei 

Although each 
■e believe that in the mi 
meaningful (and the anat 
ear 11 eat opportunity to I 
■holeaale marketa) la an 
applicants to negotiate i 
•n ada<iuate open aeaaon pi 
protection mechanism in 



sa/ A rate freele, however, doea not inaulete the merged utility 
from a rate reduction if the Commission, pursuant to section 
aoc, determines that the utility'! races are no longer juat 
and reaaonable. Also, in clrcumatances in Htiicti ratepayers 
cleat y would be entitled to • race reduction in the absence 
of the merger e.g. expiiation of a current surcharge or 
some other clearly defined ciTcumscance. -a simple rate 
treesa may not provide adequate ratepeyer protection. 

53/ Mbether these typea ot proposals are appropclaca in a 
particular case will depend on the clrcumetances of the 
merging companies and the cuatomers and the details ot the 
proposala. 
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iring Chat thare 



«M»ce 


V* regulation at tha 


th. Oh 


o Power decialon. 55/ 


•pprov 


a a contcacc (or aala 


batwee 


affiliacaa In a ragl 


CoMia 


ion in ica rac« ravla 


paVMO 


under Che concract 1 


•ftili 


ta abuae. 5C/ 



egulatory gap. 54/ The potential for inpai 
tha Federal level h«> been 

That ease holds that if tha SBC 
ot non -power good* or aervicea 
•tared holding coapany, thle 
m Bay not disallow any part of the 
order to protect racepayars agalnat 

\ recent cases, the CoMiission has developed its policy 
ng the effect of propoead nergera on both state and 
regulation. For Inatance, PS Coloredo involvwl the 
ion of a new multletate registered holding conpany. On the 
ion of a shift of regulation fron the state coamiaaions to 
CogMission, its declined to order e heerlng, noting that the 
I cowilaaions had authority to disapprove the merger and that 
hey did not argue that their regulation would be lapalrad. On 
he question of a shift of authority Iroa this Coamission to the 
SBC, we pointed out that pre-aerger, w« had authority to review 
rate purposes ell the costs the co^anies incurred, but if 
■erger were approved, under Ohio Power we would lose that 



54/ Cinergy, C« PBBC t 



.37«i CoMsonwealth, IC PPC a 
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ancborlcy If cha SBC approved an incer-aEEillate traiiBacclon . 
Thua, the coat* could b« flowad through to ratepayer*, even it 
the goods or aarvice* ware obtained at an above-market price or 
the co*t* were iiqirudentl)r incurred. To guard againac chlB 
poaaibillty, we gave Che applicanta tvo option*. 57/ They could 
either chooee to have the i**ue «et for hearing, or they could 
agree Co abide by our policle* on intra-eyBtem Cranaacclon*. sa/ 

In reaponae to the MOI, coBBencer* generally argue that it 
la important (or the Co^laaton to continue to look ac the efface 
of a aergar on Che effecciveneaa of aCaca and Federal 
regulation. S9/ 

a. Dlacuaelon 

Me will concinua to examine the effect on regulation a* a 
factor In out analyala of propoaad nargera and will uae the 
approach adopted in PSColorado and aubaequent caaea. Thua, in 
aituatlona Involving regiacered public utility holding conpanlea, 
we will require the aivllcanta to chooae between two option* and 
to make chat choice clear in their filing. They may commit 
themaelvea to abide by thla Co«ml**lon' a pollciea with reapect Co 
intrB-*y*tem cranaactiona within the nawly-foraed holding company 



57/ 75 FBRC at S2,a45-«fi. 

it/ Accord. Union BlecCrlc. 77 FBRC at Sl,10a-0» (BCaCe 

expre**ed concern over ahift of regulatory authority froa 
itaelf and thla Comniaaion to SBC; Co^laaion noted that 
atate had authority to dlaapprove merger) . 



5t/ ivpendlx B at Section IV. 
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•tructure, or th»y m«y go to bHring on thm Isaua of ch« aCtact 
of ths propoaad raglstarad holding ooapany scructura on ■tfecclv* 
regulation by this CoDDlaslon. It appllcanta cbooaa tha firac 
option, wa will aat the Isaua tor hearing only if incarvaoora 
ralae credible ergunanta chat bacauae of apecial tactvial 
clrcumatancas, the coanitmant will not provide autflclanc 

Hlth reapect to the ettect ot a merger on atate regulatory 
authority, where a atata haa authority to act on a aargar, aa in 
PSColorado, wa ordinarily will not aat thia iaaua for a trial- 
typa hearing. The application ahould tell ua wfaathar the atacaa 
have thia authority. If tha atate laeka thia authority and 
ralaea concams about the ettect on regulation, wa say aet tha 
iaaua for hearing/ wa will addiaaa tbeae eircuaataiicaa oo a caaa- 
by-caaa baala. 

B. other C o — anwealth Factora 

The other CcimonHealth factora are evidence of coercion, tha 
proposed accounting creataent, and the reaaonablonaaa of the 
purchaaa prlca. 

These three factors elicited very little cogent. Aa to 
evidence ot coercion, a taw counter* suggest that this should 
ba evaluated by the narketplaca rather than by the ragulatory 
proceaa. SO/ Several coaaenters say that this factor ahould be 
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conaiderad only if aoiuoiia danonacratea that It ia ralavant. 61/ 
OK Con ia anong tha tew conaantara Hbo favor recaining thia 
(actor. It auggeata that eoarcion ia a Muia by nhich lone 
coopaniea will try to gain oligopolistic control of tha raarkat in 
the coning coi^atltlva environiMnt. 

Aa to accounting traatnant, aone coimnancaEa aupport 
alininacion of accounting concama aa a factor. 62/ PalnaHabbar 
notaa chat soat racant aargara waca aazgaEa of aquala, involving 
aiDinal pre«iuo> ovar currant market prlcaa. It auggaaca that a 
aiBilar market diacipllne would likely cauas ahareholdars to 
reject nerger transacttona involving larga aergar premiuniB and 
•xceaelvo a«ortiiation. Florida and Hantaup argue that the 
accounting treatment of a merger ahould not b« an laaua tor 
hearing unlesa an applicant aoaka treataant ditferant from the 
Commiaaion'a atandarda. Southam Company contenda that tha 
Comleelon'a analyala of thia factor ahould ba aubaumed within 
tha analyala of tha merger'* i^»act on coata and rate*. 

HT Com and OK Com are eoneamed about tha accounting 
conaequencaa of margara. OK Con favora keeping the historical 
coat approach to accounting for plant acqulaltloas during nergars 
•od bualneaa combinations until compacitiva market ■ 
: the national, regional, and atata lavala. 



(1/ Florida and Hontaup. 

(2/ Bast Texas Coop, BEI, and PalneHebbec. Although they do ac 
support kesping this factor EEI and Psinewobber suggest 
that in light of broad induatry changai. thia may be tha 
right time tor a generic i-e-axamtnsclon of accounting 
concerns, ot which accounting for mergera could be a part. 
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iBo urges cha coBilnian to contlnua Co raqulra' unr**cricc*d 
■ Co all books and racorda o{ aswly Bargad enciciaa. 
He alao racaived a few conBancs on looking ac Che 
reaaooBblansaa of the pucchaaa price «• « factor. A ouAar of 
commenceca £3/ urge that tha Coaalaalon not aubatituce it* 

idgmnc for the worklnga of narkec forcaa. tdiich will datemlne 
:he reaaonableneaa of cba purehaae price. Othara C4/ believe 

chla iaaue should be exaaiiMd only if its rslevance la 
raised. However. OK Cob arguea chac purchase price aclll haa 

relevance in thla era of dlveralf 1 cation . It la concerned 
hat the purehaae price say be baaed on ejected recuma on non- 
regulated investnanta, which, if they fall to nateriallse, nay 
llluce Che value of utility acock. 

He will no longer CMialder chase three mateara *• Mparaca 
ra. Any evidence of coercion will be conalderad as part of 
our analysis of tha affect of cbe sargar on coBpeClclon. Ha have 
rested Che raasonahleneaa of Che purchase price aa an iaaue only 
.naofar aa ic affects catea, so chia iaaue is aubauaad in the 
tfecc on rate* factor. Aa for the propoaad accounting 
reacBene, chls ia not really a factor to b* balanced along with 
other faccorai proper accounting CraatBenc ia aiaply a 
requlrenent tor all mergera. cs/ 

3/ CINergy, Bast Taxaa Coop. BBI, PalneHebber, end Southern. 

14/ Florida and Hontaup. 

See, e.g.. Public Service Company of Colorado and 
Southwaacem Public Service Coa^any, 7S PBRC 6l,}35 

(continued. ..) 
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lt a Dwrgsr appllcacion aaeks to racovar acquiaitlon 
praniuna cbcough wholaaaie rata*, wa will addreaa cha taaua in 
poat-oergar rata applicaciona. Kowavar, tha CoBBlaalon 
biatorlcally h«a not pecBitted rata cacovary el acquiaitlon 

P. procaduEea lot Handling Hergar Caaaa 
He racaivad aany auggaationa aa to bow to inprove our 
procedurea for handling narger caaaa. Tha conmentera focuaed 
particularly on the need toi certainty and tha naad to expedite 
tha procaaa, at laaat (or aoa« aargera. Thay auggaaced varioua 
acreena or bold haralaaa proviaioaa. Some auggaatad chat wa aat 
forth tiling raquiranenta . Tbare nare alao nany commencs on 
coordination with other agenciea that are reviewing the 
■argar. St/ 

Although wa plan to iaaua a Notice of Propoaed RulaMklng In 
the near futuce to aet forth mora apeciflc filing requireaenta 
conaiatant with thia Policy Stataaant and additional procaducea 
for iBprovlng the Berger hearing procaaa, we have deterained that 
Che beat way to iaprove tha Cowiaaion-a handling of aerger 
propoaala ia to update our aerger review policy. A* outlined in 
thia Policy Scateaent, we will generally llaic tha nuaber of 
factora wa examine in order to deteraina whether a merger la in 



G5/(. . .continued] 

(19»«l; Entargy Servicea. Inc. and Golf statea Otilitiaa 
Coi^any, Opinion Ho. 315. fiS PSRC £1,3}3 11993), ordar On 
rah'g, C7 PBRC SI, 193 (1994). 

ti/ J^pendix D, Section VI. 
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Che public iQCsraac. 

Th* principal ara* chat win raqulca a tact-baaad r«vl«H is 
the effocc of a proposed aergar on coapatition. By uaing th« 
Quidelinea aa a acraan and by inforaing appllcanca ot the type of 
information ue expect them to tile with ua when they apply, we 



hope to axpadite our review of applicatlona cool 
Aa diacuaaad above under 'Efface on Conpet 
lUtaa, - and 'Effect on Ragulatlon, ' wa are aatt: 
factor guidanca to enable narger appllcanta ordl 
trial-type hearing or to have a hearing focused 
lasuea. Moreover, we have aet forth above undai 
Competition' and In J^pandix A Che infi 
need at thia point to detacmine wbethar a merger 
competition. We have also diacuaaad oayi 
anticoapatltiv* atfacta. Our eonaldai 
factors, the effect on rates and tbe effi 
not require a lot of data or analyaii 
primarily on tbe applicant*' 
possible for applicants to sake filings that 



Iderably. 



,ng forth tor each 



wa think w* 



I regulation, ahould 
« will be relying 
s should Bake it 
an be process ad 



3 propoae a 



>ing of merger 



mora quickly. The Coom 
forth datailad tiling requirt 

Another atep that can sake our proce 
applications «ora efficient la to discoui 
irrelevant pleadings. He agree with comnanters who argue that we 
should not consider extraneous issues, and w 
interventlona that raise matters unrelated to the merger. 
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th« past, Eh« proceaa 



conalder 



I Cll: 






■ conplec 



has bssn bogged down by 
consider •nam- information 



lings such aa 
tilings, nor 
jsnuinaly nsw 

w sCESBSilinlDg changas discussed above, we 
will be able to act on Mergers more quickly after 
Lcation is filed. A cooplets application is one 
tbac adequately and accurately describaa the nerger being 
proposed and that contain* all tbe information necessary to 
explain how the sierger is conaiatenc with tbe public interest, 
including an evaluation of the nergar's sflect on competition, 
rates, and regulation. C7/ He expect applicants to be able to 
provide all the necessary information, given the guidance In thia 
Policy scaCsBent. He alao enphaalsa that applicanta ahould not 
axpacc apsedy action if their BargaE propoaals change, as has 
frequently happened lo the past. The Comaisaion cannot ba 
expected to act quickly on a sioving target. If applicants change 
the aechanlaa or terns under which they intend to nerga or 
aupplenenc the supporting Infotaation in their application, the 
Cosnlaalon's review procaaa will restart. 

Once we have a collate awlicatlon, we will sake every 
reaaonabls effort to issue en initial order sa->0 daya after tbe 



C7/ The information would include all applicable exhibit! 
acconpanying testimony and other data that will conal 
applicanta' ahowing that che merger ii conalatent wit 
public Interest. Iti addicion a copy of all applicat 
other information filed with other regulatory bodiai 
regarding the merger Miat be provided to the Commiaal 
initiate our review process. 
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parlod clo««a. An Initial ordar could cake any at 
acdons. Including! EaqueaclDg additional Intoiaatlon 
:ro« th« ai^licanca or Incsrvsnorai ■acting aoBa or all iaauaa 
trlal-typa or pap«E haarlngi approving th« mazgti, or 
Ing cba nerger. It w« detaniDO in cba Initial ordar that 
:urtll«c pcocadurea are nacsBiary, we will chooae aaong tha 

labia pcocadural option* baaad on the coaplacanaaa ol tha 
acocd bsfora ua, tha typaa of iaauas that need to be reaolvad 
factual, policy or lagal), and tha naad to give partiea adaquata 
proceaa. Howavar, wa ar* hopatul that tha guidance in thia 
Policy StaceDwnt will reault in aora coapleca applicaciona and 
■ore focuaad and detailad Intarvantiona and chat we will ba able 
to act BUBBarily on aany lor in aooa caaaa all) laauea In Che 
Initial order. 

If the CMMiaaion dataralDaa in an initial order that trial- 
type or paper hearing procedure* ar* nacaaaary, we baliav* that 
we will ba able to iaau* a final order on aoat applicaciona 
within 13-15 Bontba froM the data that the collated application 
>"• ttlad. He eMphaaiie that thla aaauaea no aignificant changaa 
in Che propoaali any auch changaa will atarC Che proceaa over and 
will require that « new nocic* be iaauad. Of courae, aoa* 
applicaciona will take sore claa than other*. For exa^le, it a 
nergor ralaaa extraordinarily coa^lax factual dlaputaa, or it the 
davalopiaant of coivacicive rsMdlea or hold banila** agxamanta 
1* enciraly deterred to the bearing, caae proceaaiDg nay take 
longer. On the ocher hand, it a aargar falla below the HHI 
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■crean, th« •pplicanta propoae adaquaco racepayac pEoteetion 
Machaaiams, and tha appllcanta naka tha caomlcpMnta nacaaiary to 
aaauage our concarna about cha affact on ragulation, we ahould ba 
abla to act much noca quickly. 

Tha CoHBiaaioa ballevea that in order Co aaat routinely tha 
targat dataa va hava sat forth in tbia Policy stateaant, it ia 
appropriate to raaxaBina whather our procedure* for proceaaiog 
nerger applicationa, including hearing procedurea, can be 
tailored better to aeat tha specific naada of participant* in 
■arger proceeding*. To that end, In tha propoaad rulemaking on 
infotmatlon filing requirenenta (aee note 3), we Hill also 
raquaat public coMBant on narger procesaing procedure*. 

Ma will not delay our proce**ing of Merger application* to 
allow tha atata* to conpleta their review, as sons connentere 
suggest. However, we will be -illing to consider late 
interventions by atata coonissions where it is practicable to do 
ao. In ca*aa idiare a state conmiasion asks us to address tha 
nerger's effect on retail aarkees because it lacks adequate 
authority under state law, we will do so. 

In response to eoomenters who are concerned that our 
decision* ba consistent with those of other agancie*, we note 
that *ince we are adopting the Quidelines as a franswork tor our 
analysi* of the effect on co^etition, our analysis should be 
generally consistent with the DOJ's and the FTC's analyses. 

C. Other iBBuea 

According to FBRC Policy project, recent change* in tha 
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industry may oak* BMcgac* financially unattracciv* wlchouc 
planning and opacaclonal changasj chaaa changai can hara th* 
anvlronmenc. FBRC Policy Projact arguaa chat <•• ahould ravlaa 
our rule that provldaa thac Bargar applicacioni will not 
ganarally raqulca pcapacaclon of an BIS oc BA. Tha rula 
■categorically axcludaa* aergara unless ciccunacancea Indicate 
that the action uy ba a Mijor Paderal action aignllicantly 
affecting the <|uali(y of the huun environunc. <■/ Pnc Policy 
Project also acguaa that the affect on the anvlronMenc ahould ba 
considered as a factor in deciding whether to approve a aargar. 
Moreover, it believes we ahould raquire applicants to provide 
with tbeir applications Inloraation on tha anvtroomantal affects 
of the Berger and cbat we should require altigation of 
L affects through various aeans. 

a has recogniied chat a particular Merger can 
effects and has been willing to study ths 
iaaue in an individual ease where it is justified. £9/ Ha do not 
see the need to change our regulation, which a^^licitly addraBBas 
the possibility chat an Kk or BIS aay, on rare occasions, ba 
needed. However, both our categorical exclusion rule and ths 
absence of environMental concerns froB the list of three factors 
in this Policy scataaant reflect the sieple fact that aost 



IB C.P.K. 380. 4 
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Low-Incona Repreaencacivea arguea that Che 'public Incaraat* 
atandard raqulrea ua Co conaider naccera aucb aa cba need tor 
a«rvice to all houaaholda, tha naad Cor conaunar lapuc inco cha 
daciaiona mad* by uciliclaa, and ocher aatcara. He claclty chat 
the chEee faccora dlicuaaed In chia Policy StaceBenc ar* not 
naceaaarily Che only Caccora that nake up tha public interasc, 
and, If appropriate. «a will can«td«r other macceca chac are 
uitdar our juriadiccion. However, we bellava auch matters b> cha 
naad tor aervice Co all houaaholda are mora appropriately the 
concern of Che acacaa . 
IV. AdnlnlatTBCive Bffectlve Dace and Congraaaional Hocificacion 

Dndar ctie cema of S D.S.C. 553 (d) 13) , cbia Policy 
Scacenenc ia efCeccive iMaediataly. The Comalaalon baa 
detemined, with Cha concurrence of the Adainiacracor of the 
Office of InfoTWition and Regulatory Affaire of the occice of 
Hanagaaent and Budget, that thia Policy SCatenanc ia noc a na)or 
rule within tbe aaaniog of aecclon 351 of che Snail Buainaaa 
Regulacory Bnforceiaanc Act of 19>S. 70/ The CaBmiaaion ii 
subnitting Che Merger Policy SCacenant to both Kouaea of Congress 
and to the Coaipcroller Ganaral. 



70/ 5 D.S.C. 
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LlBC of Subjects Id IS CFR Part 3 

AdMiniatratlv* Practlc* and Frocadura, Slactric 
Natural gas, Plpellnaa, Reporting and recordkaeping 
raqulramanta. 
By tha CoBBlaaioD. 
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In consider at ion of the focagoing, the Co^laalon uenda 
Part 2, Chaptar I. Title II of cha Code of Padaral Kagulationa aa 
aet forth balow. 

Part 2 — GBMBRAL POLICY AND INTBltPRBT&TKaiS 
1. Tbe authority citation lor Part 3 continuaa to caad aa 

Authority - 15 U.S.C. 7l7-717i*, 3301-3433i IG U.S.C. 
Tf3-l3Sy, 3«01-3e45) «3 O.S.C. «131-43ei. 7101-7353. 
3. Part 3 la ananded by adding 2.3C, to read aa follooa: 

3.3C Pollciea concerning review of applicaciona under aeccion 
303 

(a) Tbe CoHiiaaion baa adopted a Policy Statannt on its 
policiea for ravieving tranaaetiona aubject to aactlon 301. That 
Policy Stateaent can be found at 77 Pntc Ci,3S3, CI PR 

( 199t) . The Policy Stataaaot ie a coMplace daacrlptlon 
of tha relevant guideline! . Paragrapha (b) - la) of thia aactlon 
are only a brief au^Mry of tha Policy Statement. 

(b) Pactora Cooniaaion nill generally conaidar. In 
determining Khatber a propoaad tranaactlon eubjacc to aection 303 
la conaietent vitb tbe public interaat, the CoMilaalon will 
generally conaider tbe following factora; it aiay alao conaidar 
other factors: 

(1) tha effect on coipetitioD; 

(2) tbe effect on rateaj and 
(31 tbe effect on regulation. 

(c) Ufact on co^titlon. J^plicants should provide data 
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•daquct* to allow analyaia undar tha D*p>rCB«at of 
Jusclca/Fadaral Trada coaaiaaion Nargar Ouldallnaa, aa daacribad 
In tha Policy Stataatent and Jwandix A Co tba Policy Scacaaant. 
Id) Bffact on raEaa. Appllcanta ahould propose Bachanlaaa 
to protact euatoaara tiom coata du* to tha aergar. If the 
propoaal raleaa aubatantial iaauas of relevant tact, the 
CoaMiaaion Bay sat thia taaua for hearing. 

(a) Bffact on regulation, (i) Where the merged entity would 
be part of a rogiaterad public utility holding coapany, If 
appllcanta do not cooHiit in their application to abide by thia 
Conmiaaion'B pcliclaa with regard to affiliate tranaactiona, tha 
CoBuiaaion will eat the iaaue for a trial-type haarlng; 

(1) Hhere Che affaccad atate co^iaaiona have authority to 
act on the tranaaction, tha CoMclaaion will not sat tor baarlag 
whether the cransaccion would ii^air affective regulation by the 
atate conaiiaaion. The application ahould ataca irttether the acaca 
coBnlaalona have this authority. 

(3) where the affected atata cooraiaaiona do not have 
authority to act on tha tranaaction, tha Co^iaaion aay let tor 
hearing tha iaaua of whether the tranaaction would inq>air 
effective atata ragulaclon. 
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CoMpatltiva Analyala Scr«*n 

Tha •nalytic acraon providaa appllcanta vith ■ atandard 
analytic uthod and data apoeifi cation to alio* tha Coamiaalon to 
quickly detanlna ■hethar a proposad aargar praaanta aarkat poiiar 
coDcama. Sobb paat aargar eaaaa vara dalayed or aat for taaarlog 
bacauae an adaquata analyaia was not part of tba appllcacloa or 
becauae sultlclant data that wiuld allow Cba Cowilaaion to 
corroborate or Indapandantly cback aiwllcanta eooclusioDa waa 
not providad In the application. Thla ta aapaclally tru* 
regarding the effect that traaaalaalon pricea and capability Bay 
have on tha acope of the geographic aarket. The cbaneea lot 
bearlnga and delaya will be reduced If the acraen analysis and 
data deacrlbed below are tiled with the application. 
k. Coasistancy Hth DOJ Ouldalinea 

Id thla policy atataaant, the Coaalaalon baa adopted tha DOJ 
Hergor Ouldelioea (the Ouldellnaa) 71/ aa the baalc traaework for 
evaluating the coapetitlva allacta of propoaad aergara. The 
analytic screen appllea tha SuidallDea. Before describing the 
acraen, the Ouldelinaa are briefly suHMrised ao that the 
acrean a conalatency with thea ia clear. 

Id general, tha Ouidellnaa aat out five atapa tor eergar 



71// VS. Departaent of Justice and Federal Trade Coaalaalon, 
Horiaontal Merger Ouldalinea, 57 Pad. Reg. 41,553 {l)t3) . 
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analyttai {it «•■■■■ whathar th* aargar would alsnlfleancly 
Incraaaa concencracion; (3) *aaaaB whathar cha nargar could 
raault la advaraa co^atltlva affactai (1) ■■■•■• Hbathar ancry 
could BlClgaca tba adveraa atfacta ol cha Bargar; (4) aaaaaa 
■hathar tha aiargar raaulta in etCteiancy galna noc acblavabla by 
othar aaanai and (s) aaaaaa wheEher. abaant cha sargar, aitber 
party would likaly tail. cBuatng ita aasata to axit tha aarkat. 

The analytic acrean locuaaa priaarlly on tha Suidallnas 
flrat atap. This atap can ba brokan down Into two ooavooantai 

PaElniag produce and geographic aarlcata that are likely to 
be aCtactad by a propoaad aargar and anaauring concentration In 
thoaa aarkeEa. Tba product! to conaldar are tboae aold by tba 
Merging parElaa. Tha Ouldallnaa auggaat a way of defining 
gaographlc aackeca baaed on Idaotltying tbe suppliers chat era 
feaalble alternative auppllara to tbe aerged tira froa • buyer a 
perspecEive: tha tiypothatlcal aonopollst teat, ■eeantlally, if a 
taypocbaElcal and unregulacad aonopoly Chat owned all tha supplies 
inside tbe geographic aarkat being teatad could profitably 
enatain a saall but significant prlca lacreaae (i.e., sivpXiars 
external to the aarket are not, by definition, auffidently good 
■ubacicucea for tha buyers In the aarkat), than the liait of tha 
geographic aarkat baa been reached. 73/ «ie suataiaability of a 
prlca incraaaa depends on both sellers entering tba aarket aid 
the reaponae of buyers to the increase. Tbe concentration of 

till Tha (Sidelines suggest that a S» price Incraaaa ba uaad for 
the teat, but allow that larger or aaallec price increases 
■ay also be appropriate. DOJ OuldellMa at 41SSS. 
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nvplian includad In ttaa narkat is chan 

Btatlacica ncfa aa tlM Hartindahl-HiraOman Indax, or KHI. and 

aingl* aallai aaricac ahara) and luad aa an indicator of cba 

potantial tor aai^Mt poifor. 

■valuating cha changa in concaatracloa ualng cha Guldalinaa 
tbzaabolds to ladicaca problaaatic nargera. ttw Suldallaaa 
addraas thraa rangaa ot aarkac concent ration: ID an 
uncooeantratad poat-Batgar Hrkec -- il cha poac-aargar KHI la 
balm 1000, ragaidlaaa of cha cbai^a in BBI Um aarger la 
unlikaly to tutva advana co^aelciv* aCIacta: (31 a Bodarataly 
concentr»t«d poat -merger narkat ■- if tba poac Bargac KHI rangaa 
tram IDOO to IBOO and tha dtaaga In HHI ia graatar than 100, the 
■argar pocantially ralaaa Bignicicant co^wciEiva concama; and 
Ot a highly coocantratad poat-aargar aaEkat -- If cha poat- 
narger HHI axeaada 1100 and Cha change in cha HHI oxcaada SO, the 
■argar potancially caiaaa aigntflcant eiMpaciciva concamai iC 
tha change in HHI excaada 100, it ia praauaad that tha narger la 
likely to create or enhance aarkeC poiMr. 73/ 

It the ccmcencratlon analyala indlcacaa that a proceed 
nargar nay algnlflcancly tnereaae cnncancration in any ot tha 
relevant narkete, the Ouidellnea auggeac axaeination of other 
tactora that either addreaa the potential lor adverse co^acltiva 
effect or that could >itigate or counterbalance the potential 
coa^ecltlTe bar*. Such tactora include cbe ease of entry in Che 

73// DOJ guidelines at 4155I. 
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MTkac «nd any afflciandaa acaHaing tron cha aargar. 74/ it tba 

•ddiclonal taccora axaaioad do not Biclgat* or councaAalaoc* ttaa 

advaraa coMpetlclv* aftacta of tha aargar, canwHal eondlttoiia 

would b« axplorad at thia ataga. 

B. Analytic Scraen Coaponanta 

Tbara ara four atapa to tha aeraan analyaia. 

1. Idantlfy the ralavaat pi^ducca. 

Tba eiraC acep ia to idantity ema or aora producta aold by 
tha Mcging entltiaa. Producta say b« grouped cogathar Hlira thay 
•ra good aubaticutaa lor aacb oebar troa tha buyar a parapactiva. 
If two producta ara not good aubatltutaa, an antity with aarkat 
powar can ralaa tba prica oC ona produce aod buyara would hava a 
llBltad ability to ablft tbair purcbaaaa to othar producta. In 
tha paat, tha Co«alaalon baa aaalysad thraa produceai nett-eira 
anargy, ahorc-tara capacity (lira aoargy] , and long-tara 
capacity. 75/ Thaaa raaain raaaonabla producta undar tba 
pravalling Inatltutional arrangementB, and appllcanta ahould 
recognlia auch producta in their analyaia. Otbar product 
datlnltlona aay alao ba aceaptabla. For axaapla, tba lack of on- 
alta buyar atorag* craataa producta dltlarantlatad by tiaa. nnia. 



laing aarkat CMicantration, tha Outdalina* atata 
tat ahara and cmcantratlon data provlda only tba 
point for analysing tha coapatitiva iapact of a 
DOJ Ouidalinaa at 41551 . 

iaora Gaa & llactric and PotCMac Klactric Powar 

76 mc «i,iii (i9)t) at 41,573. Tba factor that 
.darad in avaluating long tara capacity aaricata la 
let of a aargar on barrlara to antry Into thoaa 



74// 


In aaaaa 




•...aarki 




atarttag 




aargar.- 


7S// 


Saa Bale 




Coapany. 




la conald 




tha atfac 




■arkata. 
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DockaE Mo. w»c-e-oaa 
p««lt and oCf-paak mB»rgy I 
products. 

Ths coBBlBaion •ncouzagaa partlaa to propoaa avan Bora 
praciie dallnltlona of ralavanc products whera appcoprlaca. 
indaad, wa would aicpact to a«a graatar praclaion in product 
diffarantlation as aarhat inacitutlona davalop. 

3. Oaograpbic aazkatai Idantlty cuatoaara vbo aay ba 
afteetad by Cha nargar. 

Thla la ch« drat of a two-atap proeaaa of datanialng Um 
Saogxaphlc alia oC tha aarlcac. To idantlty cuatoatara potancially 



•tfactad by a Margar. 
antltlaa dlractly tnti 



partlaa. Additional antltlaa abould ba includad in c 



1 raach tha aarlci 



m, applicanta abould includa all 
to aithar of Uia Barging 



it hlatorlcal transact 
trading partnara vlth 
argua aithar that char* 
ralavant buyara or that 
buyara. Intarvanora •: 
idantlfiad by tha appl 

3. Oaogcaphic mai 
aach idantitj 

Thla aacond, 
gaographic aiarkat 
to aerve a givan Barkal 
prasanca thay ara in tba narket . Altanativa auppliara aiuat ba 



m data indicataa such antltlaa hava bai 
■argtng party. Applicanta and othara ■ 
•ra othar cuatoaara Co b« includad as 
Idantlfiad cuataaers «ra not ralavant 
lo Bay argua that othar cuatOBaza not 
canta will ba attacCad by the nargar. 
irkats: Idantity potantlal auppliara to 



:ay, atop in dataraining tba all* of tha 
idantity thoaa auppllars tbat can conpata 
and how such of ■ coapatltlva 



.cally and physically. Thara 



b.Google 



196 

Dockac m. KMit-t-OOO - £1 - 

«• two parca to thla analysia. oam la d*C*niniDg tha acoooMic 
capability of a auppllar to reach a aazket. Thia i* aecoaplialMd 
by • dalivarad prica caac. Tha aacood part aTaluatea cba 
physical capability of a auppllar to raaeh • Barket, l.a., tha 
anount ol tb* datlnad product a auppllar can dalivar to a aarkat 
baaad on tranaaission capacity availability. 

Supply and dvund condttiona in alactricity macKata vary 
subatantially ovar tina, and tha markat analyala Miat taka cboaa 
varying coodltiona into account. Applleanta abould praaanc 
■•parata analyaaa tor aacb of tha aajor periods wban n^ply and 
demand conditions ara al>llar. Ona ««y to do this is to group 
together the hours when supply and demand conditiona are almilari 
tor exaaple, peak, ahouldar and off-peak houra. There may ev«n 
be smaller groupings to reflect perioda of significantly 
constrained tranamiaaion capability availabla Cor st^pliers to 
reach a markat. 

Tha screen analysis also exaaines historical trade data aa a 
check on which suppliers should be included in tha relevant 

a. Delivered price taat. 
Tha acreen analysis should ficat identify those suppllara 
with tha potential to economically au^ly power to tha 
destination market or cuatomar. THe aarging co^^aniaa aa wall aa 
non- traditional suppliers should be included in this test to 
identify potential suppliers. Basically, auppliera should be 
Included in a market If they could deliver tba product to a 
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eu«to«ac St ■ coat no grMtec Uian st abova eb* coiqmtieiv* prlca 
eo that cuatoaar. 7«/ Tha dalivarad coat of tba product to tba 
ralevwat Barkec Cor •*ch pocenticl auppllar ta found by adding 
tb* potantial auppllac a varlabla ganeraclon coata and all 
tnoaaiaaion and Micillary aarvlca chargaa that would b* incurred 
to wko the dallvary. 77/ Thua, tha larchac aiaay a auppllar, the 
■ore cranaalaaion and ancillary aarvic* prlcaa chat auat ba addod 



Chat would have to travaraa a non 
luded aa pocantlal auppliara only t 

rigbta. Tha analyala abould 
fact ot Una loaaaa on tha a 



to Ita powar coata. Suppllaci 

opan Bccaaa ayatan can ba 

tha extant tbay have ticB 

alao take Into account the efl 

of trade with a diatanc auppl: 

If a auppller can deliver the product to tha narkat at a 

coat no "ora than 5% above the aiarket price, that aupplier should 

be included in the geographic aarkat. Appllcanta are expected to 

provide product -apeciflc delivered price aatlBataa lor aacb 

deatinatlon aiarkat or cuatooier. 

The deltvarad price teat uaea the following data. 

Appllcanta ahould provide In electronic forut thaaa data and any 

other data rallad upon In thetr analyala. 

Tranaaiaaioa prlcaa. Applicanta ahould uae tba calling 
prlcea in utllltlea open accaea tarlffa on file with 



7«// The Outdelioaa auggaat a 5% price tbreahold but acknowledge 
that othera nay be appropriate. Applicanta have the burden 
ot juatlfying a different price tbraabold. 

till Ttala would Include tha unbundlad ttanantaaton ratea of a 
seller that la a vercieally integxatad public utility. 
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HiMEa m non-juritdictional antlty • 
irannlHlon aystaa la lovelvad, tb* ealllng prie* in 
BJ EBElet ahould b« uMd. It the anclty b«a not 
I an NJ tariff, applicanta ahould ua« thair beat 
:ta CO aacuE* or eaclMta tranaBiaaion calling 
cea. Prlcaa that ara not found In a t»iff on til* 
h Cba Coomlaalon ahould ba adequataly aupported- 
1* He ara a«f«ra that calling prlcaa ara fraquantly 
icouncad, thla acraan analyala la Eo b« conaarvatlva . 
Applicanta nay praaanc an additional altecnatlva 
•aalyala ualng dlacountad prlcaa if thay can aupport It 
with avldanca that dlacounclng it and will b« 
aval labia. 

Potential auppliara «anaraclon coata. Tha Coiaiiaaion 
will conaldar varioua Baamraa of coata. A^lieanca 
at* trae to uao any approprlata coat data aa long aa It 
la varlflable and aupportad vlth reaaoaad analyala. 
Poaalbllltiaa include ganaratlng plant coat data tzum 
tha PBRC For* 1 annual reporta or unit apeclflc data. 
Anothar ia ayataa lanbda data. BlEhar of thaaa data 



at varioua tlna parioda. Othar Baaaurea or data 
Bourcaa My alao ba approprlata. The CoMiaalon baa 
not raachad a flr« conclualoa on a apeclflc coat 

CoBpatltlva Barkat price. Electricity Mrkata have no 
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•uftlclantly aaturad yat Co exhibit aingla narhat 
claaring prlcaa lor various producca. In addicton, 
prlca diacovary la difficult becauaa ehe rapocting of 
actual tranaactlon prlcaa la atill In ita foraaclva 
Btaga. Until aarkac Inatltutiona «acura anough Co 
ravaal aingl* aaricet claaring prlcaa, applicants May 
usa aurrogata ■•ancaa as long «a thay ara propaily 
Bupportad. For axai^la, a buyer a ayataa lanbda aay b* 
uaad bacauaa a buyar Is not llkaly to purchasa froa • 
supplier that Is aoro costly than It* own costs of 
production at specific tlaaa. 7B/ Anotbaz poaaibility 
Might ba the price at which the affected cuatoaar baa 
bean purchasing power. 
For each aivplier, the acraen enelyal* should then ebow the 
BiMunt of each product the eupplier could supply to the aiarket. 
Oeneratlon cepaelty aeaaurea are eppropriate tor this Bbowing. 
71/ DlCtarent capacity Beasurea ahould ba used, aa appropriate, 
for dlecarant products. It Is also eppropriate, even deairabla, 
to use several Baaeures for one product. Slven that coapetltiva 
analysis la an inexact science end that electricity a 
changing rapidly, ualng several neaaurea lor a particular product 



7«// Systea laabda data are uaually reported by control 
For aaaller entitles that ara within a control area. 
area * eyaten lambda may be a raaaonable proxy tor 
of energy (cob the lurglnal raaource. 

79// The DOJ Ouidallnee support ualng capacity ■sasures in 

induacries with hoBogenous products, such as electricity. 
DOJ <luldalinee, at <1557. Ne note that energy ■ 
(KHH) Bay alao be appropriate. 
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will coxroboraca tha raault of tha analyata. Hhila cba 
Cooffliaalon haa not ftnly dacidad on apaclflc Baaauraa for 
•ulyiing products, tha following diaeuaalon ot capacity aaaauraa 
1 to oftar guldanea on chia aattar. Tbaa* ara aoaa 
I Buppllar a ability to aupply a partloular 
product CO • Barkac. Th«y ar* not product datinitioo*. 

Iconoalc capacity. Tbia la tha aoat iivoreant at tha 
aaaauraa bacauaa it dataialDaa vblcb aivpliara nay ba 
Includad in tha geographic aarkat. Bconoaic capacity 
ia that froa ganaratlsg unita idioa* variabla coata ara 
•ucb that thay could dallvar anargy to a ralavant 
markat, aftar paying all naeaMary tranaaiaalon and 
ancillary aarvica coata, at « prlca cloaa to tha 
coBpatitlva prlca In tba ralavant aaricat. Per axa^la, 
if tha avaraga eoavatlelva prica In tba wholaaala 
markat ia Z.I canta/kHh during « particular pariod, all 
capacity that can aall into tba aarkat at 2.1 canta/kMb 
(5» abova tha coivaticlTa prlca) abould ba includad in 
tba aarkat. If a aaller baa no aoonoalc capacity, it 
■bould not ba conaidarad in tba aarkat at tbia ataga of 
tba analyala. Tha aconoaic capacity aaaaura prowidaa a 
•anaa of wbich auppllara own or control tha largaat 
■haraa oE low coat ganarating capacity that haa a 
pronounead coapatltlva advantage over higher coat 
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capacity la tb« wirkat. ■()/ 

Avallabla aconoaic capacity. Thta naaaura Indlcataa 
how such aconoalc capacity a auppliar Idanclflad in th* 
pravioua atap aighc actually bava available to aall 
Into a narkac. It tncludas capacity trom ganarating 
untta that ara not uaad to aarva nativa load lor ara 
contractually coMiitcad) and irtwaa variabla coata ara 
auch Chat they could dellvar energy to a aarket at a 
price cloa* to the fionpatltive price in the aiarket. 
Tha preeuBption underlying tbia veaaure !• that the 
lottaat running coat unite ara uaed to aerve native load 
and other fire contractual -obligatlona and would not b* 
available tor other aalM. lU co^ecicton davelopa, 
Chla praeuaption Bay not be valid. 11/ Bacaua* of ita 
focua on variable coaca, available econonic capacity la 
uaaful for evaluating energy (in contraat to capacity) 

VDcoaaitted capacity. Tbia traditional Meaaure la 
uaeful tor evaluatlDg intarBadtate- capacity neiiceta. 
For each auppllar Included in the relevant Baricet, chia 
eeaaure 1* coiq^uted by aubtracting native load and tin 
contractual obligattona froa total capacity. 



SO// IconoMlc capacity and aintlar Beaaurea ware recoanndad b 
the DOJ and FTC. See FTC coawenta at 10 and DOJ coaaanta 
t at B. 



ai// For axai 
Mrket. 
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Total rapacity. Total capulty baa tradltloiMlly baan 
uaad by tb* Coaataaloa and ochara to analyia aarkata. 
While thia Baaaura doaa ooc account for naciva load 
obligationa and doaa not captuca tha availability or 
coat of ganaration, and thua ia not uaaful tor a 
dalivarad price analyata, it doaa provide a aanaa of 
tba overall aiia ol a m^pliar that ia included in tba 
relevant aarket. 

b. Accounting tor tranaaiaaioa capability 
Onca tba auppliara that algbt acoaonically aupply tha 
product to a aarkat or cuatoMr are idantified. and tba relevant 
capacity Maaurea are calculated, each auppliar a capacity 
maaaurea should be adjusted co account tor how Kucb of tha 
product that aeller can physically deliver to that narkat. Tha 
axteat of tranaalsaioo capability datarainea tba extant ot a 
•u»liar a ability to pbyaically reach a sarkat. 

Tha (love on a traoniaaion ayatoa can ba very dittarent 
under different aupply and daaand conditiona la. 9. peak va. off- 
peak) . Conaaquently, the aaount and price of tranaaiaaion 
available for auppllera to reach iriiolaaala buyara at dlCfaxant 
locationa throughout tba network can vary aubatantially over 
tiae. If thia la the caaa, the analyaia ahould treat tbaaa 
narrowar period* aeparataly and aeparata geographic Hrkata 
■hould be datined tor each period. 

It la leportant to aaaeaa accurately tha anount of 
tranamlBdon capability available tor each auppliar a uae. The 
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k*r to iDcocporating cranaalaiion lialCBClona Into tti* mmtgn 
aiulyda la to Includa aach auppllar In tha ralavant markat only 
to tha axtant o( tha cranaBlaaion capability avallabla to tha«. 
ThlB would ba calculatad aa tha coMbloatlon of tba avallabla 
tranaalaalon capability (ATC| «/ and any firm tranaalaalon 
rlghta hald by tha auppllar that ara not co^lttad to long-tani 



In Haiqr easaa, Miltlpla auppliara could ba aubjact to tha 
•aaa tranaaiaaion path llaltatlon to raach tha aaaa daatlnatlon 
narkat and tha aim of thalr aconoalc ganacation capacity oould 
axcaad tha tranaMlaalon capability avallabla to than. In thaaa 
caaaa, tha XTC mat ba allocatad aaong tha potantial auppliara 
for analytic purpoaaa. tttaxa aca varloua »athoda for 
acco^llahlng tbla allocation. Appllcanta ahould aupport tba 
■atbod uaail. 

Appllcanca ahould alao praaant avldanca cagardlng hm 
trananlaalon capability will ba affactad by tha nargar. 
Tranaalaalon lina loadlnga ara llkaly to changa aa a caault of 
tha marglng partlaa coablnad oparatlona. Thaaa changaa ara 
likaly to raault in tranamlaaion availability that la dlftarant 



la// Aa uaad by tha Induatry, wrc la a naaaura of tha tranafar 

capability remaining In the physical tranamlaaion network 
for further commercial activity over and above already 
coa^ltted utei See for axanple KErC Available Transfer 
Capability Definition! and Determination. June ISSS at paga 
3. In houri when ATC ia zero, a tranamlaaion constraint la 
aaid to ba binding. Thla prevents the dlapatcher from 
Bchaduliog any additional tranaactlona between tha two 
points In tha conatralnad dir«;tlon. 
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fxoB hlacorlcBl axparlanea. Applicant* ahauld includa in thair 
•pplicBClon tha {ollOHlng datai hourly TTC 13/ and hourly firs 
and non-fim ATC, and fira Cranaacciona baewaan ralavant coatrel 
araaa. Tha ATC and TTC daca ahould coaw diractly txoa tbm OMia 
ayacau onca thay ara laplaaantad. until than, appllcanca abould 
fll« aatlaataa of TTC and ATC with data ox othar background 
Mtarial that will allow tha Coaaiaaion to varlfy that tha 
aaclMta* ara raaaonabla. Oivan thaaa data, tha Cowaiaaion will 
ba abla to aaaaaa Indapandantly tba anount of ganaration capacity 
that nay ba availabla to tha narkat by aach auppltar. 
c. Trada data chack. 
It would ba axpactad that than ba aoM coxralatlon batwaan 
the auppllara Includad in tba warkat by tba dallvarad prlca tast 
and thoaa actually trading in tba market. Aa a chack, actual 
trada data ahould ba uaad to conpara actual trada pattama with 
tha raaulta of tha dallvarad price taat. Por oxai^la. It aay ba 
appropriate to include current trading partnara In tha relevant 
■arket even It the above analyaia indicataa otberwlaa. 
Altamativaly, if there baa been little or no trade between a 
cuatoaer and a apecifie aupplier, It nay be appropriate to 
exclude that aupplier tron the narket, unlaaa the epplicanta can 
ahow why it ahould be includad proapectlvely. The lack of open 
accaaa in tha peat aay have prevented trade between the entitiea 



83// A* uaad by tha induatry, total trananiaaion capability (TTC] 
la tha anount of electric power that can ba tranafarrad o»ar 
the Interconnected network in a reliable Banner while 
Meting all of a •pacific aet of defined pre- and poat- 
contlngency condltiona. KKftC, Id. at page 3. 
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but trad* nay ba aora llkaly In an opan acci 

Applicant* (hould fila hiataclcal trada data aboviag tranaactlon* 

batwaan potantlal xq^llaca Idantlflad In tba atapa dlaeuaaad 

abova and tha euatoaaca In ^aatlon. Tha trada data filad ahould 

Idantlty tha auppliar, cuatoaar, and cbaraetaciatica of tha 

tCMMactima Iduratlon, ficanaaa, acc.l . Any adjuatnanta to tha 

nvpliara ineludad in tha urkat undar tha dalivacad prlca taat 

■uat ba Cully aupportad. 

4. AiMlyia concantratlOD 

Tha final atap In tba acraan analyala ia to aoalysa tba 
aftact of tha propoaad aargat on aarkat coacantcatlm and 
conpatltlon. To do ao, concantratlon atatlatica ahould ba 
caleulatad using tha capacity naaauraa dlaeuaaad abova tor aaeh 
ralavant aarkat IdantiClad. In eaaaa whara llalead tranaBlaalon 
capability during cartalo tina parloda caaulta In a numbar of 
tlaa dlCCarantlatad aarkata, cancentiaclon atatlatica should ba 
caleulatad tor aach. Both HHIa and slngla Clra aarkat ahara 
atatlatica ahould ba pcaaantad tor both pra- and poat-aatgai 
eondltlona. >«/ In calculating HHIa and aarkat aharaa, tha 



>«// Poat-aargar gaograptalc aarkata could includa 

•iVPll*'* than ths pre-merger narketa due to tba afl 
coabining tronaaiasioii zates. In caaea i 
caa^cy HlU charge a single ayaten olde 
tha aargar vlll result In Just ana tranBaiaaion rat 
thara wara two bafora tha aargar. Thus after the 
aoae auppliara that vara excluded froa eoina 
eiarkece could be included it tha elimlnatloi 
traneniasioD charges allows thaa to economii 
oarket "hila B atabla geographic aarket wi 
prafarabla lor analytic raaaons, the aCCeet 
raflacta tha reality o( currant transmlaalDn pricing 
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ralavant g*D*r«tion eapaeicy o( tb* ciuEoaaca In sach aarkct 
•hould b< Includad Id cha danonlnaeor o( th* cacio atatlatica. 
For axampla, if tha aconoMic capacity naaaura ia balng uaad, than 
tha cuatoaar a acoDoaie capacity stiould ba includad. Sucb 
qapaclty would ba available «iid tumad to aa a raaponaa to • 
algniflcant prlca Inccaaaa by astamal auppliara. 

Tba BHI aaaauraa abould ba conparad with tha tbraaholda 
Sivan in tba DOJ Margar Quldalinaa. Tha Quldalinaa addraaa thraa 
rangaa of Mickat concentracion: (11 an unconcantratad poat- 
■argar ■arkat--lt tba poat-aargar RXI la balow looo, tba BacgaE 
ia unlikaly to bava advaraa co^atltlva aflacta lagardlaaa of tha 
changa in HKI,- O) Bodarataly concantracad poat-aargai ■arkBt--if 
tha poat Bargar BHI rangaa Ceo* lOOO to ISDO and tba changa in 
BRI ia graatac tbao 100, tba nargar potantially raiaaa 
aigniticanc coavatltlva concaEna, and (31 highly concantratad 
poat-MEgar ■iaEkat--iC tba poat-aaEgaE HHI axcanla 1100 and tha 
changa In tha BHt axcaada SO, tba MEgar potantially calaaa 
aignificant conpatitiva coocaEDSf if tha changa in 1 
100, It ia praauaad that tba aorgoE la likaly to cr< 
anh«nca aarkat powaE. 05/ 



( ■ ■ -continuad) 

and aarkat oEganiiatioD. A buyar iaalda tha tranaalaalon 

area of oae of tha -narglng coapaniai could aea highec 
CranamlBiion ratea aa a reault of a single ayateB rate foE 
Che merged company thereby decreaeiag the competitive 
optlona available to it. He alao note chat A decraaae In 
Cranamiaaion pcici 



as// DOJ Ouidalinaa. 
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If eh* duldallnaa thraabolda ar* not axcaadad, no (urtbar 
■nalyaia naad ba providad in tit* application. Ha aivbaaiia. 

at ttia Quldalinaa ara juat tbati guldalinaa. Thar* 



will undoubtadly ba 
fall Juat abova or : 
additional analyala or 
« propoaad aiargax 
thraahold, tha Conaiaal 
analyala if intarvaoori 
regarding tha propoaad 
blind faith in tha cbri 

Inacancaa whai 
that ara dafinad by faJ 



itancaa wbara concantratioo atatiatica nay 
balow tbo thraabolda Cor concam and aoaa 

Judgaaant !• naadad. 8C/ For axa^la, if 

lact on concantratioo talla Juat balow a 
n Might atlll want to aaa turthar 
bava raiaad •tgniCicant concama 
largar. It la reaaonad analyala, not 

labolda. that mat carry tha day. 

ration ia indicated in aarkat* 
lived period* of low 



tranamlcalon capability will raquira additional analycia. The 



concern with high com 

able to rail* pricea aubatant 

Market. Kalatively abort pei 

aignltlcant if tha 

that affect whether auch 



ion in a aaricat ia that (Iraa will be 
itlally and advaraaly l^act th* 
irlod* of high concentration could be 
itlon i* high aDougb. Tik* taccora 
lituatlon 1* problaeatic ara the 



degree of concantration, a* aaaaured by HHI atatiatica, and b 
long that concantraclon laata. Bigb < 
Indicator tor how eaay it would ba foi 



/ Tha Quidellne* atat* that th* HHI atatiatica provide a 
uaaful franework lor aerser analyaia but they auggeat 

greater preclaion than ia poaalbl* with the availabl* 
econoalc toola and infomatlon. Other thing* being equal, 
caae* falling Juat abev* and }u«t below a tbraahold praaent 
co^arable coepetitive l*au**. Quldelin**. at 41551. 
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■cracaglcally (a.g., colluda, or It concantration ia high anough, 
ace unl lata rally) to ralaa pricaa. It ia a proxy naaaura for the 
dagraa to which pricaa could ba ralaad. Ttaia, togathar vltli tha 
langth of tian tha conceDtration laata, givaa ao«a idaa of tha 
poCantial aavarlty of aotieoapatltiva inpact . 

Tha COMiiaaion haa inaufficiant a^qMeiaaca to adopt at thia 
tlna apacltic thraabolda for tha varioua poaaibla coBblnatlona of 
HHI and langth of tiaa at nhich tha conatraiQed parloda would ba 
problaaatic. ^pllcanta and othar partlaa ara atrongly 
oncouragad to aoalyia abort-livad porioda of high concantratioa 
uaing tha fraaawork diacuaaad abova and to aupport tha 
concluaiona drawn froa It. Tbara say ba caaa* iniAich the 
applicant nay ba able to ahow that the anticoapatitiv* affect of 
conatrainad tranaaiaaion availability ia de miniaia. Hhil* the 
coaniaaion haa inauf f Iclant eiqperiaiice to eatabliah a apacific de 
ainiaia teat in thia policy stateaent, applicanta aay argue in a 
•pacific caae that tba antlcoapatitive effect of a conacrainc ia 
de ainiaia. «a offer tba following genexal guidance to 
applicanta that aoek to aaka auch a abowiog lagaxding ahort-llvad 
tranamiaaion conatrainta. Firat, peak parioda aay ba acre 
problematic Chan other parloda, bacauae the opportunity to 
axerclae aarkat power likely would lead to aignlticantly higher 
pricaa during thoaa houra. Second, aoaa level of aarket 
concentration abova the DOJ threahold aay be acceptable if tha 
applicant can ahow that there are aultiple aallaca la the 
conatrained area and/or that thara ara aultipla taoldara of 
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capacity into tha conctniiwd araa. And finally, our concam 
with abort-llvad parioda of bigb concancration la graatar If Cha 
nargad Cira will hava wrkat-baaad pricing authority. Nithout 
•uch authority, tha firs nay not ba abl* to aubatancially ralaa 

It tha DOJ Quldallna concantration thraaholda ara axcaadaS, 
including inatancaa whara ahort-livad parioda of high 
concaotratioD ara indicacad to ba problenBtic, than tba 
applicatim ahould praaant turthar analyaia conaiatant with atapa 
a to 5 In tha Ouidalinaa. Tha additional analyaia could addraaa 
tba potantial tor advaraa coapatitiva attacta, tha potantial for 
antry In tha Mrkat and tha rola antry could play in Mitigating 
tba incraaaad naricat ponr, any atticiancy gaina that raaaonably 
could not ba achlavad by othar aaana, and lAathar, but tor tba 
aargar, aittiar party would likaly fail caualng Ita aaaata to axit 

It antry ia conaldarad •• • potantial Mitigating factor, 
appllcanta ahould addraaa antry barrlara, auch aa tha tiaa naadad 
to inatall any nacaaaary tranaaiaalon capacity. All antry 
barriara ahould ba addraaaad, avan if th*y ara not controllad by 
tba applicant*. Good aarkat atructura can ba atyviad by antry 
barriara, ragardlaaa of tha aourca, a.g., trananiaaion 
conatralnta on a nalgbboring utility a ayatan. 
C. Data 

Tha uaatulnaaa of thia acrean dapanda on tha quality and 
coaprahanaivanaaa of tha data fllad with tha application. Tha 
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data oaadad tor th* ccrsan gsnarally ara publicly availabl*. It 
la laporcant tor applicant:! to fll* alactronically all data uaad 
Cor Eh* icraao analytic. Including aupporclng daca, and til* data 
■paclfiad in tbl* policy ■catananc. S7/ Th« CoaBlaatoa suit ba 
•bla to chack on cha applicant*' analyala Indapandantly. To do 
>o, ttM Co^lcalon auat hava raady accaaa to tb* data. 
ocharwlaa, data raquaata could raaulc In dalay. If cbara ara 
problaaa In obtaining or undaratandlng tha data, tha Coaalaalon 
la Intaraatad In davaloplng Inforaal Maana, auch •• tachnlcal 
confeTcnces, to gathar additional naadad data or raaolv* 
quaatlona or nlaundaratanding* concerning tha acraan analyala, 
bafora tha Coaalaalon addraaaaa the Bargar. Tbl* approach could 
raduca tha tlna naadad to gat uaaabla data and parhapa taduca tba 
naad to aat a Bargar (or avldantlary haaring. 
D. Othar conaidarationa 

Na nota that tba abova daacrlptlon of tha aoalytlc acraan 
tocuaaa only on Monopoly laallar) povar. Thla ia not tntandad to 
axcluda Bonopaony Ibuyar) powar aa a ralwant conaldaratlon. An 
analyala of Bonopaony powar ahould b« davalopad If appropriata. 
Long-tara purchaaaa and aalaa data for Intarconnactad antitlaa 
ara alraady collactad and could ba uaad to ••aaaa buyar 
concaDEratlon In the aam way that aallar concontratlon la 
calculated. In any avant, Intarvanora Bay ralaa thla laaua If tt 
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Thm CcMBlsalon undaraCMMl* that tha acraaa analytic 
dvacrlbad In thla policy acaca««nt will avolva wlEti Induatry 
rvatructuciog and narkat nacuraClon. Por axanvla, aa unbundling 
occura, coapanlaa May hava aarkac powar foe aala* trcm Individual 
ganaratlng unlta (a. 9., auat-nm unlet I. In addition, aarkata 
ara davaloplng in caaponaa Co coapacttloa and ara apawning naw 
producca and IncTsaalngly aborc tani axcbangaa. Narkaca vlll 
probably ba dllEerentlatcd by product (a.g., tixm and non-tlr« 
•nargy and raactlva powar) , by tlna (a.g., paak, oft-paak] or by 
gaography (a.g.. aarkata aaparatad by tranavlaalon conacratnta) . 
nia dafiolclon of ralavanc gaographlc and product narkata mat 
account for thaaa naw raalltlaa. Purthar. nathoda tor trading 
and Intorwaclon availability ara cbaoglng. Aa raglonal 
Inatltutlona, audi aa ISOa, and raglonal narkata davalop, 
cranamiailon aarvleaa nay no longar ba a aariaa of tranaactiona 
baaad on utlllty-by-utility corporat* boundarla*. but rachar 
alngla r*glon«l tranaactlona. Thla will hava laportant 
li^llcaclona tor antry, cuatoaar raaponaa to prlca changaa, and 
tha nuBbar o( suppllara that hava coi^atltlva dallvarad prlcaa. 

Tha naana of our analyala aay alao changa. For axai^la, 
flow baaad natwork aodala that Includa conatralnta on 
tranaalaaloD natwork* ara llkaly to ba naadad tor tha acraan 
analyala. In tha futur*. tba CoaMlsalon will hava to raly laaa 
on nathoda that uaa coats to aasaaa aarkata. Oenaration coat 
data will bacoaa incraaalngly •wultlvo, aarkat particlpanta will 
ba laaa willing to raport tltaa, and accounting coata will ba 
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locEvaslngly irralcvant to Mirlcvt bshavior. Ttw CoMiiialan will 
Ealy aor* on actual craaaactlon pricv* bacauaa chay will b* max* 
•vailabla as narhac inatltuElona auch a* ISO* and powar axchangaa 
produca Chi* Infocmstion and bacauaa thay aia ■ battar aaaaura of 
■arkac boundariaa. Kaw Bavkat Inatltutiona will changa tba 
ability Co axarclaa aarkat powac. High ttanaactioiia coaca of 
trading tand to axcluda coovaticoEa. Tranaactiona coat* includa 
tha coaca of obcalning intonutlon, aaarchlng (or trading 
partnara, and coDq>lacing a tcanaactlon. PuTthar, tha iq^rovad 
ability of buyara to raapood quickly to prica changaa can 
Blgnlflcantly caduca markat powar. ISoa provida ona vahicla for 
raducing tranaactiona coata and Baking Inforaaclon availabla to 
cradara via auch naana aa tbe OASIS. Raal-clna pricing providaa 
buyara wlch an InqiEovad ability to respond quickly to price 
cbangaa. 

Ha nota that wa Intaod to apply cha analytic acraan Co 



■argara batvaan Ilt«a that ara not aolaly angagad in 

■arkata, e.g., alactrlc-gaa aargara. Mowavar, 

nacaaaary for tha margar applicant 

analyaia or tlla tha data naadad 
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cb« Coa^aslflo !■ imabla to conclnds tbmc cIm a«pllc«iiCB sMt 
tbia atwulaEd. tha Ooa^aaion vill raqulr* Um appllcanCB to 
nqvly tha co^acictv* MWljraia acraan data daacribad la Appandix 



A problaaatlc aaEgar Hay be vada accaptabla It carcain 
raaadlal acclMia an takan. In aoM caaaa, the Covlaaion My 
raco^wnd thaa if tM dateraina chat a propoaad aai^ar will cauaa 
BignlCicaDt advaraa atfacca on co^Mtition without a raaady. In 
ochac caaaa, tba iwpllcanca Hay propoaa carctitn aetiona to ha 
taken it the Coa^aaion approvea tha propoaed aergar. Va offer 
tha following guidance concanttng atandarda for taBedlaa and 
apeclfic reaedial option*. 

1. Standarda 

Any raiMdiea propoaad by Clie ^pllcanta or railed upon by 
the CoMtiaaioo to aitlgate the antlcoavaticive affect of a 
propoaed netger abould aeat the following atandarda. 

Kami* Remdiaa ahould ba clearly deaigoed to mitigate the 
apecific coapetitlva probleaa identified in tha analyala. 

Approval of other avchoritiea Full and effective altlgation 
■uat be in place at the tine the nergar la consunwated. Soaa, 
and aaybe all, of the poaalble raaadlea to narket power require 
tha approval of other Federal, state and local autborltlaa. For 
exeaple, local antborltiaa auat approve hi^ aapecta of 
tranaaiaaion line alting and conatructlon and atata coMalaatoDa 
would auraly have to appro** any dlTeatleura of gaoaratlng planta 
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alao uaad to provlda racall ••rvlc*. Proniata eo tha CoaBiaalon 
chaE auch action* Kill ba takan in axebanga tor aargcr approval 
■ra ampty if not accoi^wniad by all approvala oacaaaary. Ha 
racogniia, howavar, tbat final approvala nay raquira quita aoaa 
tlB* to aacura. In auch caaaa, ■« will conaldar Intarl* 
■litigation liaaauraa that can ba ii^laaaiitad Bora quickly aa «■ 
not to unduly dalay a nargar a coDauaaatioii. Ha will raquira, 
bovavar, tbat any intaria maaaura auat ba fully affactiva in 
■itigatlng th* idantifiad aarkat powac problaaa. 

SpaclficiEy Ra«adial coaaitBanta auat apacity azactly 
which facllitioa ara atfactad by Eha coMiitiaant, a.g., which 
ganarating uniE(a) will ba divaatad. 

2. KaiMdial options 

Tha camdiaa diacuaaad in this aaction ara intandad to 

■itigata tha aarkat concantration problam cauaad by tb* aat^ar. 

Na atraaa that tha optiona diacuaaion la naant only aa guidaaca 

and not aa an axbauativa liat of poEantially accaptabla raaadlaa. 

a) Raquira tranaaiaaion axpanaion 

Linicationa on availabla transMisaion capability that 
pravant coapatitora froM participating in a aarkat can giva 
aubacantlal aarkat power to incuabant* in tha aarkot. 
conditioning aargar approval on aliainating a known conatraiot 
could halp to aitigato chia typa of aarkat powar. Nhara 
conatralnta on othar ayataaa ara a problaa, tha applleanta would 
alao ba required to aaak trananiaBlon axpanaion on thoae ayateaa. 
Aa with relieving conatralnta on thalr own ayatea, applicant* 
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•hould ahow that all naeaiiary appcovala hava baan aacurad bafora 
cha CoaaiaaioD could approva tha aargai. nila procaaa doaa not 
■wad to wait Cot tha Coailaaioii to Idantlty a problaa. 
Applicanea wanting faat approval could ineluda thii aa part of 
tha application. 

b) Ko crada ov«r cooatzalnad pacha 

IE conatralnad patha aro roaponaibla for aarkat 
concaotratlon problau and ttiay catntot ba raliavad for any 
raaaon. tba cospany could agraa Eo not uaa thoaa paths for Ita 
own otf-ayaeaa crada trtian othar trananiaaion aarvlca raquaata aro 
panding. Iftla condition would haap tha sargad coapany troa 
axareiaing aarkae powar In trada in tha conacrained araaa. 

c) Oanaration plant dlvaatlture 

In concentrated Markata, Including thoaa aubjact to aevara 
and long laating tranaaiaalon liaitaciona, apllttlng up dltCarant 
ganaratihg unlta into indapandant and aapacatoly ownad conpaniaa 
could raduca horitontal aarkat powar. Whara thara ara only a faw 
ganaratlng unlta in tha aarkat araa, dlvaating thoaa unita to 
Juat a Caw ownara m»y not Bltlgata tha aarkat powar problaa. In 
auch a caaa, ooa alcamatlva Bight ba to dlvaat tha ownarahlp 
rlgbta to aacb unlt'a anargy and capacity to a muibar of 
ownara. Tba unit could than ba oparatad aa a co^patltlva Joint 
vantura and parta of ita output could ba bid or aold 
indapandantly. 
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d) D«f«r to an ISO'* «nalyala and mitigation af facta 

Althougb ISOa ara Juat now Id thalr torBaclva changaa, tbay 
bold aooa pconiaa o( playlog a part in sltlgatlng cartain aourcas 
of mazkat powar- i^llcanta' naabaratilp In, oe coaaltMant to 
join, an ISO with tha authority nacaaaary to altigata aarkat 
powar could alio* tha Comiaaion to laly on tha ISO to idantlfy 
and caudy aackac powac problaaa . TbM ISO would hava accaaa to 
Mora information than do«« tha Coaalaaion and irauld poaaaaa 
graatar tachnlcal axpartlaa to aaaaaa problaaa. Hoc* 
importantly tha ISO would hava tha propar Incantiwaa Co >ltlgaCa 
tha problau If tha ISO • govamlng body la broadly co^tlaad of 
narkat participant*. Thl* potantial rola for ISOa highlight* tba 
critical l^ortanca of balancad ISO govamanca. 

An ISO would alao b« a altlgatlng Influanca on aarkat powar 
to tba axtant that it attracta naw ancranta Into a Harkat. An 
ISO aaauraa cooparabla and Indapandant accaaa to all cuato*ar*. 
Tbaaa institutional guazantaaa will aarva both to attract naw 
antranta and to ancouiaga coatinuad participation in aatkata that 
would otbarwlaa ba doalnatad by vartieally intagcatad utllltiaa. 

180s ara ganarally tboucibt to ba tha propar vabicla for 
daaling with vartlcal aarkat powar, a.g., anauring tranMaiaalon 
aivanalon or pravantlag tha atratagtc manipulation of ganaratlon 
dlapatch. An ISO would ba abla to daal with horiioncal aarkat 
powar lasuaa to tha axtant it baa tha ability to control tba 
dispatch or pricaa paid to ganaratora. For axanvla, an ISO could 
Idantlfy unlta with karkat powar lauch aa ptuat-run units) and 
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thoa* unlca leoiild ■»• «ubj*ct to coacracta tbac Blclgaca cboaa 
units Bblllcy to rata* pricaa axcaaalvaly. To caSta advauuga of 
chia optlflo, appllcanta oould ba axpactad to ahow that: (1) tha 
ISO aaata tba Oaaalaalon a ataudard foe indapandancar (3) alraady 
azlaca or will ceaa Into axiataaea bafora tha nargar ia 
eo^latad] (3) baa a mandaca to Idaacify both Tactical and 
borliontal aarkat ponar iaauaai and (4) haa tha aucborlty to 
atthar raaady any problaaa It (Inda or bring tboaa that it cannot 
rai a dy to tha Coaalaaloa. 

a) Raal-tiaa pricing 
Raal-ttaa pricing, irtian coablnad vitb otbar Bltigaclon 
■•aauraa, could halp conatraln tba ability et a lira to ralaa 
pricaa ascaaaivaly. Buyara itbo can aaa tha hlghar prlcaa in raal 
tlaa can raapond by conaarving. Thia aakaa daaand aora alaatic, 
tharaby aaking It aora difficult to asarclaa aarkat power. 
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I. General Commenca on Revising the ConnlBslon's Merger Policy 

Almost all conmenters argue that we need to revise our 
merger policies soil Et:andar{3a in light o( the changes in Che 
industry. However, they do not agree on the direction of the 
change. On one side, many comnent«i:s argue that mergers may 
prevent narKets from becoming truly competitive. B9/ On Che 
other aide, some commenters suggesc thai the Commission should 
approve a merger unleaa harm to the public icCeresC is 
demonstrated. 90/ These commenters claim that most mergers are 
proconpetitiv* and should be approved unless a problem is 



Cotmenters 91/ who argue that iKOving Co a more conpeticive 
ket uarianCH stricter merger approval criteria are concerned 
t the recent wave of mergers threatens Che developaient of 
pEtitivd markets. For example, Industrial Consuiiers and TAPS 
ievo chat Che ComirisBion b current policy ie too lax. These 
nenters offer numerous reasons for opposing mergers including 

detrimental effects of large 'mega-utilities and diversion 
management b attention from cost -minimization. RUS fears that 

o concerned about the challenge nega-utilities pose to 
state regulation. UtiliCorp notes that Che need for 
diapositLona and transfers of capital, which aif« 

critical to the transition fro* a regulated Co a compecicive 

industry, warrant a revised nerger policy. 

Kany of these coomeatera ericiciie the •conaiacent with* 
Btandard aa we have interpreted ic -- that is, as a "do no ham* 
standard. They argue that this approach, which was developed in 



S9/ Por example, APVU. MRSCA ac 7-Bi BLCCM ac 13-13. 

90/ For exa^la, Oclllcorp ac 3, 7, id. 

91/ Among others, APPA, NRBCA, BBt, Texaa Utilities, Southern, 
Bast Texas Coop (endorsing the joint petition of appa/HRBCa 
and coBBents of NRBCA) , HIBP, Colorado Hunicipals (endorsing 
the views of APPA), IK Cob, DOJ, Joint ConSUBer Advoc 
TAPS, TX Cob, and Kf Cob. 



ihvGoogle 



Dockot Ko. RMSe-S 

an era of tight reguli 



future path of 



the Conmiai 



/ argue that > 



should re visa our 



industry. They argue 



ihould recogniia 
ry lequireB a 
[ling, beat acconplialtad without 



that conaolidatlon aay ba a 
.onaliiatlon and dl aaggragat ion 

I spin off generation. Thia 
la macgar proceaa cloaely, but 
path of Industry reatructuring. 
■aya cb-at the nearly 150 
lac operate them will not 
and chat raergers may allow 
ipetitive and workable market 



likely t 


increase 


■ ut 


ilitlas act 


to improve 


their ability t 


compete 


n Increaai 


gly 


competitive 


■ackets. Soma of thaae 




■ argua to 




omacic appr 


val of a me 


rgei It no b«na 


the publ 




la d 


emoDSt rated 




Behrenda 




rtain types 


of mergers 


sra either 


procompe 


itive Oz hi 


ve ni 


D effect on 


eoMpeCitiOn 


•nd >«Trwit a 


■treaolined approva 


pro 


cess. 






The 


Commiealon 


also 


received c 


laments from 


pactlea that 


neither 


avor nor oppose 


mergers bu 


suggest A 


revised appr-oac 


for a va 


iety of reason. 


Por example, SIBP an 


d Diamond and 



relieve that as markets bacoma mora competitive and the 
in reduces some aspects of its regul-atory scrutiny 
:andards should be adjusted so that they Bore cloaely 



12/ East Texas Coop, 



: Consumer Advoc., and TAPS. 



lliCorp, PalneHebber, Texas util 



, Souchweatern, 
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rinciples. On Cbe oCheE hand, PA 
C and B«B" approach PA Com 
commentB that reevaluating merger pol -ey may be premature at this 
time because the Open Access Rule is being reviewed Sy the 
ndustry and power pools do not have to tile their op«n accsBS 
tariffs unti DeceBbar 31, 199S, KS (^om believes that the public 

conaiatant view ot the appropriate marHets and regulatory 
framework, datigned to achieve an «ff -elent and Sustainable 
generation narket, is developed before necger evaluation 
standards. 

Project argues that our nerger policies must ensure that tha 
market functions under rules chat proinote environnental quality 
and economic efficiency; specifically, a policy of 

B. How to Inplenent N«h Policies 

He received ■ feu 

through a ruleaiakiiic|. 95/ 

Commentera also expressed differing views on whether our new 

policies should be applied to pending mergers. Lubbock urges Che 
Conmiaiion evaluate all pending mergers under the new merger 

standards. Wiaconsin Customers recommends, however, that the new 

merger policy be applied only to mrgers filed after the dace ot 
issuance of the NOI . 

Environencal Action ec al. recommends chat mergers be 
prohibited until Che Cammistlon' ■ new merger policy ia 
established through a HOPR process However, 11 mergers are not 
prohibited during this period, there should be a moratoriun on 
unconditional approvalar any Mtrgers approval should be 
conditional and required to confora to the Barger final rule. 

The Pennaylvania Coaniaslon urges Che Comniasion Co leC 



95/ For example, DOJ, Bast Taxaa Coop, OH Coa, NRBCA, and 



Sou thwea tern Blect 
Implemenc the Cc 
advocates a caaa-by-caae 



I the vehicle t 



ion of 
a technical confei 
geographic market i 
entire D.S. DOJ i 
Commission's (and 1 
enable Che commies: 

market concentration tor a known geographic market 



□OJ suggests Chat ve convene 

ly to delineate Che relevant 

for the electric utility industry tor the 

ys that this would greatly facilitate the 

a) review ot merger applications and 

quickly CO establish sate harbors or 
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On the othsr side, Florida and HonCaup argue that any new 
ile reaulting from chia proceeding ahould apply only to Merger 
jiplicaclons filed after the effective dace of a final rule. 
^T-get applications filed before Chat date ehould be conBidered 
ider the filing requirementa and ecandards in effect ac the tine 
i their filing. lEI and UtiliCorp request that the Caimniagioc 
3VO quickly to review those oiergor applications already before 
; without waiting to develop a new merger policy. 

Concerning Effect on Conpetitlon 

nlng the Relevant Karketa 

Defining Product Markets 



I enphasiie that relevan 
should be eacabllahed troa the buyer' ■ pecs 
terms of Che delivered product. 96/ Such a 



ley add that in an □ 



I suggest that the Coawission aitamiDe two or more 
1. However, there Is litUe consensuB on which 

suggests exismng genecatian, new generation, tranamiasion, 

in and sales physical <listribu tion, doaiand side 
es, ancillary services aeeociatod with 
generation transsiission and distribution, and fuel* Industrial 
Consumers suggests tira and non-flrai bulk power, sbort-cara 
capacity, shorc-terai energy, long-term capacity and energy and 

abuse BUS tecomitiends examining at least markets tot generation, 
transmission, and ancillary services For applying the 
Guidelines to the electric power industry, DOJ and PTC Suggest 
that we look at four product markets short-tem energy, 
intermediate -term energy long-term capacity, and ancillary 
aervicea. PTC notes that aalee to differently situated custoaers 
nay constitute separate urkets if differential pricing is 
feasible. APPA proposes similar markats, but suggests 
considering short-term energy or capacity. BBI proposes a short- 



Por exa.mplm, BBI, UtiliCorp, and Cencerlor. 
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tarn vnsrgy and capacity 
medium-TLcrni (two- to flva-yai 
involving capacity and asaoi 
capacity from exiating faci 
tha commodities aarkat Ihou: 
facilit «b) and tha 



■.a about two yearal and a 
:ity contract aarkat 
zlatad energy aalea froa exceaa 
llclaa. MO Com auggeata focuaing on 
enargy Iron exiating generation 
larket (capacity and energy Iron 
exlitiog and naw ganaratioo} . MIBP propoaea two broad product 
markata, ganaration aalea and retail aalea. Several coaaentera 
Buggaat that tha Comiailon conaldec ancillary aervlcea aa a 
product narket. IS/ 

Other connaantara argue that long-tam product >arkats ahould 
not ba aubjact to market power analyeia Por example EBI aaya 
that the long term capacity -market where sales Citorii fi6ti capacity 
compete with long-term contiactB for sales from existing capacity 
should not be subject to the analysiB AFPA makeE the eame 
argument for long-run aalea froa new capacity since such 
capacity reptesantB potential ancry. Siallarly, UtiliCorp arguaa 
tbat we abould disregard the long-run ganaration product market 
bacauae of our finding in the Opan Access Rule that long-run 
narkata are generally competitive. c;iNergy beli«vee that Opan 
accaaa, the abaenca of artificial impediments to expansion gE 
ganaration capacity by existing auppllera, and the prospect of 
entry into the generation buslnaaa by naw suppliers preclude 
■arkat powar in the long run. Howavec, DOJ questions the 
preaumption tbat utllltiaa do not bava sarket power over long-run 
energy and capacity. 

Cob Bd arguaa that tha Coaieiiaaion ahould disregard ahort- 
term energy aarkata because thaae markets involve buyers who ara 
able to aiaka purchaaaa to replace enecgy otherwise available at a 
higher Cost, such as troa the buyer's own installed capacity. 
The cost of energy froa such Ottaarwise available capacity 
affectively linlca the price at which abort-tara energy la 



Montaup auggeat dividing thaa into abort-tar* and ■adlua-cam 
aarketa and further dividing thaaa into various product narkata 
as appropriate to the area OChera 99/ suggaat tbat dallvarad 
capacity and energy be analyzed under market conditions during 
peak and otf-paak boura and auamer and wintar conditions. 

Aa to wbetbar the Coomlaalon ahould axaaine only tha 



98/ These includsi tor axanpla. Industrial Consuasrs, DOJ. 
BnvlrOBantsl Action at al.. CH Co*. CJHargy, and 
UCiliCorp. 



99/ S.g, Madison OU and CIHargy. 



ihvGoogle 



Dockat Ho. RHSS-e-ooo 



wholesale sarhst, laaving concerna over retail coiipatition Co the 
■catee, SouChem ■aya yaa. Savaral cowuntera believe tbac wa 
ahould alao examine the impact on retail conpetltion. 100/ Thay 
Euggeat that the CommieBiDii has both the authority 101/ and the 
rxamine the i*pact of nergera on actual or 



potential i 



lniD9 Saographic Markets 



consider ii 

DOJ and othera 103/ define the relevant geographic swrkat aa 
the area in whicJi Che aallor operates and to which the purchaaar 
can turn for supplies. They auggeat that the beat way to 

at the physical location of the generating unit as opposed to 
diapoaition of power from the unit DOJ auggest that we could 
determine the geographi-c markets immediately tor the electric 
utility industry for the United States through a nilauklng or 



some commenterB urge 


the ConniB 


Blon t 


3 reeogniia tha affects 


of open acceii on the ext 


nt of geog 


raphic 


marketa. 103/ For 


example, the Commission s 






current two-tiar 


analysia because open ace 


a* vill br 


oaden 


he relevant geographic 


market beyond two tiers. 


BE I suggee 




t the CoTrmisaion (irat 


define the enallest geogr 


phic area 


(under 


the trading patterns 


existing before opftn acce 


a) and the 


n broa 




choices available to the 


urchaaera 




However, aome commen 


era are skeptica 


that defining the 


geographic market to inc 




IB two 


or more tiera away is 


a wise approach. For exa 


pie, RDS » 


ama t 


Hat defining the market 


too broadly can undent at 


the probl 


ems in 


Bparaely populated 


areas. It argues that the Commiaiio 




allow coapatltors to 


preaant evidence that tba 


market ia 




er than tha (irat or 


aecond tier. TDU Syatana 


question >c 


hether 


suppllera two tiara 


away can put conpetitiva 


raaaura on 


the oarging utllitlaa. It 



100/ These include PPfcL, DOJ, and TAPS. 

101/ Citing FPC v. Conway, *2i U.S. 371 (19TG) . 

103/ E.g.. ESI. Hisconsic Customers, appa, and 
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axplalna that a aaller two trajismisslon cbargaa away Incurs 
tranaBlaalon costs ol approximately 15 to 30 percanE of the 
product: price vhich is significantly higbsr than tha 5 percent 
price incteaae -uaed by the antitruat agsnc «b Hlaconsin 
CuscomecB ar^e that the Commission's method of dafining Che 
geographic market results in markets that *r* too large becauss 
al firac-tier utilltias are included, which leafls to 
undereacimaces of the true market power ot the nargad ancity. 
KDS ampbaslzss that the price Increaae teat in the Guldalinea i* 
Inadequate in an industry emerging from a monopoly situation and 
In which mega -utilities could rapidly acquire excessive market 



I suggest various ^^roaches to defining 
geographic markets. For example NIBP proposea that Electric 
Reliability Council areas be used. Many comnenters emphasize tta 
importance of the actual behavior of the grid in <ieCining 
relevant markets- RUS recommends that a aeparate geographic 
martcet for each state be defined for mergefs Involving utilities 
or holding corapaniea operating in more than one atate TX Cos 
argues that wa aust conaldar the futurs geographic scopa of 



HO Cob suggest* ttarea aodels of cosq^tition in defining 
evant markeCB the utility, the wholesale and tha rstail 
ect acceaa models. Tha utility model considers ucllity/non- 
lity generator competition to meet Jurisdictional loads with 
recall access The wholesale inodel expands Cba utility model 
consider direct acceaa to all wbolssala eustonara, and the 
kil model expands the wholesale nodal to reflect direct access 
kll end-use custoaers. 

St factors Eo consider In defining 
caphic markets Tba Boat aignltlcanc factors 
transmission constraints and tranamisaion pricing. 
3e-spre>d view that we must take account of 

lead to shifting geographic markets over time and the ability to 
wield market power in local sarketa. 104/ For example DOJ, EGA, 
and TAPS argue that the Commission should give -great emphasis to 
ETansmisston -constialntB, since thoy can be exacerbated by 
■ergars and ran lead to significant market power in localized 
areas. Hlsconaln PS and Nadison ObE note the importance of 
aaaessing transnlssion conatrainEa both alone and togecher wlEh 
SErategically located generation to give an advantage to a 
aierging entlty'a own power aalas. 



104/ Induatrlal Consumers, FTC, Lubbock, BBI, HlBconain PS, DOJ, 
TAPS, KY Con, Bnviro>ent*l Action at al., Soutbam, tx cob, 
RUS, Cantarior, CIMargy, otillCorp, NO Con, and CINargy all 
support Ehia view. 
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CIHergy Miphaaisna that tha 

■arkat condicions It will be ne 

capacity beyond a binding consua 
reallatiolly available aupplies 
conatrainta. ho Com emphaaizes C 



■ay b« of llccl« value unless it incraaaaa dCcess 
alternatlvea. MO Con ballevaa that the burden should ba on tha 
applicanta to ahow that linita on transfer capability would not 
•tlow theai to exercise market powei^ Further the CoaMiaalon 
ahould raqulre applicants to have sufficient tranafar capability 
avallabla to meet the net import requirements for baaa-lo*d pomr 
that night be raquaated by currant cuBEoowra. 

On the other hand. Southern caution* c 

or abort term constraincs should not affect the definition 
relevant geographic market Constraints should be coQSide 
only if th-ey impede wholesale trade Horaovar, Southern 

authority to order the construction ot trans 



xtent to which tranaBlaalon 


1 Ear s 


curate ly asse 


BBing 


essary 


o develop mar 


ket 


unt for 




ion of 


nt and 


hat include o 


nly 


nside t 


le area bounde 


d by Cha 


e impor 


ance of determining 


Iternat 


ve auppllara 


troa 


the nerged utilitlaa. 




educed 


a a result of 


cha 


t power 


Even if the 


■erger 




of alternativ 




increas 


. in transfer capability 






tacilltlei 

algnlEicance of tranaaission 

consider the ability Of new generation to locate in tha ragion, 

mitigating the probleni the feaaibility of alternative 

transactions (such as transmission capacity resale or 

poaalbilicy chat new power sales would simply displace existing 
aales, reducing the likelihood that tha constraint would occur. 

Finally, varioua conmentera recognin 
dapand on time and location, which nay na> 
■arkat difficult. 105/ For example, constraints may be affactad 
by line loadings on a system that vary over the course of a day, 
year, ab a reault, incraaaea in congestion on 
'ion llnaa under high load conditions can cb^mga tha 
B of Che relevant geographic market B£I BOkaB alnllar 
, Buggaatlng that time-differing tiansmlBsion use 
lead to alMllarly dltfering 
raints arlae during p«ak peri 

ira affected by how the transmission ayateai la 
;orms of, for example, dlapatch, decialona on which 



iA, Bnvironental Action et al . , TX Cob, and 



boundary 
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naincenance outage scheduli 
Biiing and locations. Thue 



r purchases £rom. equipment ratings, 
I, and decisions concerning equipment 

we should investigate the 
inipulatlon of transmission systens 

a competitive advantage. 



:al Action ec «1. auggesls that the e 
geographic market may be unclear because transmlssi 

locations. DOJ and TX Com caution the Commiaslon n 



: the 



different 



I cha future. 



jen accesa could create very 



The second factor menclonad by many c 
significant in defining the geographic market is trananiasion 
cost*. 10«/ For example KadidOn G&E believes that pancaking of 
tranaifiiBSion rates can influence the extent of the Market; 
morcovei postage stamp rates and distance-s 
lead to different numbers of competitors, 
geographic markets defined in teYDS of dial 

!spond to underlying cost conditions nors accurately 



FTC be i 



a defir 



post 



Conaenters a«ntion various other factoi 
defining geographic aarketa. SoM note 
arrangements can affect the extant of tl 
that differences In the degraa and soun 
coHpetition may arise from temporal dlsl 
maiketa such as existing transMlasion and g< 

models of 



PTC suggests thst coopui 
used to aimulats ths effects of ■ ami 
Incceaae impoaed by groupings of powi 
alternative geographic areas. Thia i 
whether the price Increase would be profitable for a hypothet: 
monopolist and, therefore, which of the arai 



lOS/ E.g.. DOJ, PTC, TAPS, KY Co«i, TDU Syati 
ConBusiera, ClNergy Centerior. TDC Syat 
G&B, and Com Ed DOJ argues that it ii 



mp pricing. The HO 

specify the 
influence and 



geographic 
ons between product 
eratlng obligation*. 



transitory price 
,srs over varloua 



IBS, BBI, induatrlal 
IBS, MO Com, Nadlaon 
vital that the 



policy that J 



, and Inequitable. 



. Ill, PTC, Induatrial consumers. 
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geographic iwrkata . PTC alao ausgaati that Che ConmiaalOD 
co-Qsidei developing lutiicientL data and system modeling Coola to 
be able ed flcreeit Nier^erd expediCiouBly examining che likely 
zelevanc geographic aarkec under diftecenc aEBumpCions abouc 
luture crauBmiBBion raee», different projocced CtansmiSBlon 
improvement s and difCerenC generation Biting aQsumpcions. 

I opposes Che use of nodela. It aaya tbac 
IB conditlopa in Che aarkec for delivered 
lerently incapable of taking into accounc 
ir Che pocencial ef CectlveneBB Ot ttarvaca. 

I offec their vlewa on Che nerica «( « genaric 
■approach Co defining markets For example, 
laC Che Conmiasion should perform csse- 
i which Ic weighs cha etfecca of aignif icantly 
rre and open accasa. Diaorand and Bdvards 



modelB do B 
capacity ar 
atcatagic b 



suggesting thi 
5tter approach 
s subregions based 



lUEket power ci 



Nany coi 
have been defined, 
■erger on conpi 



Comnenteci 
sharea and how 
mora frequent 
energy product i 



capacity, and 



approach la n< 

e to look at a 

on trade paccama 

ted even on 



large . 



iiatant and 



face on Competition 



inters recommend that once the ralavant markeca 
nlssion detemlne the effect Of a 
(Bmining aarkat aharea, aarkec 

and ease of entry. 



'arlouB vlewa on how to aaaaure narkec 
frequently to do ao. They generally argua for 
calculation of market aharea, particularly (or 



I that market shares can be aaalgned baaed on 
I, or capacity. IK (avora capacity becauae 
I a homogenous product and becauae the capability of 
be readily tranalatad into accual aales. PTC 

that market shares may reflect altbar output 
gueo chat in horaogeneouB product narkata, 
r mesBure, while in differentiated product 
ed neasurea are uaually a better indicator o( 






at 



Italy !•< 



;put if differentiating faccors sue] 
iiq>ortant ■ Nadiaon as.E EuggeBts tt 
'erad firm capacity he measured by uneommitC" 
market aharea (or energy ba Biaaaured by the 



» Eoliability 
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amount of dallverabla 



lern Company believB* that 
:ator of a ■•rglng entity 
iB total capacity. 



lergy at conpetltiva prices during the 

EBI auggeatB examining market shaca* 
id capacity and uncommitted capacity or 
:o the capacity committed to >erve native 
[ contracts, and other obligations. 
excess capacity is a betcei; 



.Uty t 



Othei 



>o suggest that when calculating macket shares 
;tually- obligated capacityi for example, FTC 
: capacity or output chat 



obligate 

potential auppliers for other customers. For instance, supply 
chat is contractually obligated to local load is unlikely to be a 
part of the market for short-term capacity. Similarly, Southern 
Company clalma that capacity committed to serve native load, 

market should not be considered. 



> th« f: 



I (da: 



iquency with which market sbai 
mientars note Chat genera 
effects in localized mar 



lY, . 



.Uyl . 



should be 

in domlnancs can 

I bares beginning 



would 
'hich the Bsrger is expected to be consummated 
and several years into Che future. It believes chat market 
shares tor energy should be calculated tor peak and off-peak 
periods. similarly CIHergy proposes sxatnlning market conditi 
monthly for energy markets to address problems of market powei 
particular periods. 



As a final irord of caution, DOJ states that not 


all market 


res are equal. For exanple, a utility may posses 


Market 


ret that ia dlBproportionace to its market share i 


the 


ginal costs of chat utility's generators are cloe 




kst-clearing price for electricity In that market 
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or using HHI 


analysis to 
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keCB but many 


•ugg 
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example 
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HHIS 


chat best ret 
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appropri 


ca structural 


analysis of 


■ark 


t power 
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uppliera 




xcess capacity 
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Co» 
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S*v«r«I cotmsiitsra suggeet thac HHI analyals 
■■creen" for aarkat powvT Co create eo-ne •ort of ■••(• harbor* 
allowing mergara to be quicltl/ approved it they -met 
ceeta 108/ For example, Souchern Compan/ believes Chat chi 
Commission Bbould eitabllEh chreshold HHI levels chiC would 
safe harbors in the merger review proceea. It contends that 
increaaes in market concencracion resulting frc 
not poaa a elgnificant threat to competition ; 

Similarly. Uti icorp cndorseE HHI screens, but 
consider the traniicional circumstances of the 
industry in deaigning the scraena. The coBmiai 
the eflacta at the merger under crit 



slfare 

lity 
,on should analyie 



contained in the Guidelines if the merger does not paaa the 



BBI and APPA argue that the Commission need not ha eancemad 
about: mergers with a post-merger UHI at or below 2000 (that la, 
five equal e xed E rma) . However, KBI emphaaixes that selection 
of a particular threshold value is based upon judgment, not 
science. The Commission may want to consider specifying more 
refined thresholds based on experience in wholesale power 
■arkata. Precise numerical HHI thresholds are less important 
than how thaae thresholds are used, that is, as screening devices 
to diatinguiah mergers that ate clearly benign from those 
requir ng further scrutiny. "Hie Commission should be aiodCul 
that HHI ana yses are based on historical data and that changing 
regulation and market davelopnanta that increase competition may 
allow the use of higher HHI thresholds or a more liberal 
interpretation of results On the other hand. Central and South 
Heat proposes that where RHI values ate up to 2500 there Should 
be a rebuttable presumption that the region is workably 
competitive. It belieV«S that the market will eventually 
encompaaa all synchronously connected regions under Che 

Some cowMsnters caution against putting too much en^haala on 
HHI anatysls, suggesting that the Commission look at additional 
factors 109/ For example, Wisconsin PSC asserts that HHIs 

but should not substitute for the Commission identitying 
potential discriminatory practices in areas such as maintenance, 
planning, ayaten modeling, equipment 
operation control, and uae of generat 
■ affect transmiaaion const 



109/ E.g., Baat Texas Coop and Hiaconain PSC. 
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B would cequirs havl 



tely I 



regions), with appropriata markel: power oltlgal 

as ISOa, cscail accaaa, or divestiture, nay ba necaai 

induaCrY aovaa toward "workable coapatlclon. * 



ihly comparable 

ee entry 
rda 

evel of 
I be intense 
ma. It Buggaata 



lould ba praaiuMd t 
HOuld have a 20 pi 






•ithei 






reliability council area Com Ed disagresfl contending that for 
•D undifferentiated product liks elactiric power the Quidallnaa 
auggaat a higher figure of 35 parcsnt . HTBt further arguea that 
aiecgera not presumptively anticompetitive would still be 
Bcrullnlied «n the basiji of whether the isarged fins could sustain 
• 5 percent price inccaass. 



Com Bd oppoae Hal analysis. 

leasures are inadequate to meSsure marlcat 
4ft assessment of mar}t6t power should be based 

number and characteristics of a customer's options. Por 
: if ■ customer could look at several generation options 
i*lne them with available transniBBlon, so that there are 
1 delivered power options, a proposed swrgor should be 
ible Centerior notes that BBI's criteria do not account 
! potential loss Of native load custoawra, which could 

excess capacity that, under BHI analysis, could lead Co ■ 
3 of market power. An adequate aarket power screen could 
>d on regional concentration of coapeting utilities in the 
It market and/or aatket shares, aa proposed by BBI . 



Con Bd objects 
or even capacity ma: 
capacity that utilH 



1 any aarket concentration ratio for energy 
its based on a capacity measure because the 
!B have available to naka eCoftomy energy 
sales fluctuates constantly, depending on system conditions. 
Only generating units operating on the margin are capable of 
conferring any degree of aarket power, and identification of 
those units requires a rigorous analysis of the mix of generating 
UDiCa controlled by all utilities who could participate in the 
narkec. This leads Con Bd to conclude that generating capacity 
is not a meaningful indicator of narket power in the markets for 



IID/ For exanple, IN Com, IndustrJ 



b.Google 



either 


capacity o 




nergy. 


Urn an 


. 




conco 








lOfl 






actual 


compe 


itlv 




ondi 




IB and 




antico 


mpecit 


ve b 


*> 


vior 


by 


deteti 


ni 



the potential for 

lucceed. Cob Bd argue* that for the Commission nude recogniia ■■ 
1 competitive laaue the likely eflecta of a propoaed iMrgar on 
operations and cobile of Delghboring utility ayateaa, 
uding effects on the loadlnga of their tranmiaaion ayataaa. 
BGX aharaa a ainilar view, specifically racoaiaiendlag that the 
rhether the aerger will ineraaa* the 
rananlaaioD coaca of potential coapatitora. 

3. Ease of Bntry 

The Coaaiaaion received a nunbar of coaaenta on couaideclDg 
iha possibility of entry by new competitors in ■ssasalDg maiAat 
power. Theaa comients addraaa both the types of entry barrlara 
.hat alght axiat in the induatry and the importance of entry 
lysis. 

Coaaenters suggest that there are various barriers Co entry 
this industry 111/ These include existing law and regulation 
economic incentives created by a utility's role aa monopolist 
. compec tor regulatory approval requlieinentB the amount of 
iB it takes to move fiom planning to operation of new 

itiBB the existence ot axceaa capacity in tha relevant 
It economie^B of scale and capital lequirementa; favorable 
ion and accaaa to raw aiatarialjs and acceBB to distribution 
cbannela (including accaaa to transfer capability of the 
ion aystea and paiica)ced transmission pricing) . 

believe that entry is a critical factor in 
For example. Joint Consumer Advoc and TAJS 
tul analyaia will indi,cste significant barriers to 
ces that measures of market dominance such as 
ndicate whether a utility currently can dictate 
hile analysis of barriers to entry indicates 
rhether a utility can forecloea competition prospectively KT 

jflton to focus Ita analysis oC barriers to 
iDtry on factors such as transmission power flow analyseB 

y o-t -generation plants, reserve marglna, load pockac 
and systsB stability. 

coamntera are akaptical that entry analyaia, aa 
n the Guldalinea, aakea aenaa for the electric utility 

:hey argue that entry will not mitigate market power. 
that the Cuidelinas 
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[icipaat into ttw B«ck*c, avan under open aee«**. 






> that urkat pomr can 1m defeal 
that IS, Cinely, likely and 
the anticonpetitive atfacta. 
baliavaa that antry into the 
huaineaa !■ not eaay not accotqil ishab] 
the nature of HDopoly francbiBes, obstacles to siting, and *[ 
juBtif icatioa* ataodard for regulatory approval Stranded coi 



distribution 

Cko years -' given 



entry by s 



ikely to mitigate the 
thara is chronic excess 

■ to recover both 

red entity Mould n«ed to 

than CHo years to coaplete 
<due to lags in 
leae fomB of entry are 
Mrger In Cine to deter 
APPA also believes 



recover only operating coal 
FTC doubCB that sntry is a: 

regulatory approvals and ct 
unlikely to respond to an i 

that potential entry Is noi 
capacity is concentrated. 



On the other hand, CINergy suggests chat even in the short 
niD, pricing behavior can be constrained by potential entry 
because customers can m)te long-tero comniitments to purchase fron 
-developers oE new generation resources and incumbent suppl>*rs 
will account for potential long-tern load losaea in setting their 
prices in th* short run Southern Coapany argues that with open 



on affective restraint 



There is substantial support aaong tha oo—anters for the 

use of dynamic standard! at least Co soma degree, rather than 
static standards that nay become obsolete as eoapetitlve ansigy 
markets develop. Sotne 112/ recommend that we consider both 
immediate and long-range effects of mergers Others ii.3/ believe 
that any anticompetitive consequences should be evaluated not 
only in the context of the industry as it is structured today 
(vertically- integrated utilities serving both at wholesale and 
retail), but also as to how the industry may evolve UtiliCorp 
argues that we should also consider the current state of 



that do D 



: satisfy the narket 



and conpatitiOD 



112/ E.g., Lubbock and Low-Inca 
113/ B.g., Com Bd and CIMsrgy. 
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■ccaan. It notes chat requlraHantB contracCB currently In eff*Ct 
l^ade coD^etltlon, but hIII cause Che pocenclal ■nclcca^etltive 
affects of aeigers Co be exaggerated because Boie altamatlves 
will be available when cha concraccs expire. 

Host conoantars argue that, although open access may enlarge 

geographic markets and lo-wer entry barriers we should not expect 
that >arket power problems will disappear So that merger analyaia 
will not be needed in the future. They believe chat factors au-ch 
as tranaraisBion constraintB and lack of true comparability in the 
use of open access tariffs will continue Co warrant aarket power 
and merger analysis. 114/ 

atiliCorp recoBBsnds chat the CoMiission consider the 

concingencias of retail coTopetiCion and reBCcucCuring a* wa 
analyze the future impacts on competition of mardec 

encration, market power and weifgere. Southern Company 
ends that the ConmisBion should not consider retail 



aiiass the impact of aergers on coopatltlon in retail oarkats. 

Hisconsin PS argues that opening retail markets to 
eompecicion will result in subecajitial unconmictod capacity On 
the systems of merging utilities and will put pressure on them to 

systems. CenCerior auggasts that the market analysis may need CO 
consider the effect of cosipecition policies promulgated by the 
state at the recall level In Che future SxcesB capacity may 
increase if retail cuatomeis gac cha i-ight to aelact a new 
supplier baaed solely on lower rates. Therefore, a utility Ch«t 
did not have market power In Che past may tind that it bas 
increased excess capacity and nay thus acquire market power. 

ClHergy suggests that resCrucCuring should be considered in 
eview of margars only if chere is • plan already approved by 
tate regulator with a set implementation schedule beginning 
a three years of the consumsMtion of the proposed merger. 
B potential changea in Cha basic structure or regulation of 
! industry should he addreseed by exercising Che continuing 
authority to auppleaenc merger orders under section aoilbl, 
including the possibility of requiring divascitura. 



A borlxontal merger of vertically Integratad utilities 
iriewed as a generation merger, a transmission merger, am 
cributlon merger. A merger of transmission-owning utilil 



14/ B.g., FTC, Bast Texas Coop, and Industrial Consumers. 
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cloua aflacta op cha grid, such aa battac planning, 

n, feuer pancaked racaa, and stiategic control of 
inamiaeion 'grids. HIEP urgee the Conaiaalon to 
liat mergers oC enclclaa that own only trana«laaioD 
raiaa aubatantial competitive concerns if tha 
n is operated by an ISO, -CA Com and DOJ intinaca Chat 
occur in order Co avoid pancaked rates. CA Coai 

inticompetitiva factor of pancaking and thua aaka 



addraaa tha effacca of atacgara at cha 
lisy Some argue chac cha conaolidation of 
and the creation of larga ratail iMUiopBODlaca 
N Coa ballevaa 



■ugge 
into 



market be considered to aaalyie the marger 

ail affecta avan if cha nargar haa poalciva 
lala narkac. 

tha Coaaiaalon for diaragarding 
itioQ seiltor of tha induatry. They 
lely to inciease barriers to ancry 



n narket and monopsony power C 



lellei 



through met 



Ller independent genera 
disadvantaged because they lack the resourct 
thousand -megawatt solioitationa with co«plic 
requiroaeots Environmental Action ec ml . ■ 
larger -distribution ayateraa created by vertical mergers heie 
the opportunity tor antlcompaciciva aalf^dealing between thi 
distribution and ganaratloii anaa and dtatniah Che prospacc I 
attactiva retail co^Mticlon. 



Vertical * 






Cob Bd auggaaca tbac, in tba fucura, vertical or 
eongloaarata nargara rather than horizontal aargara nay offer 
atratagic opportunities to utilities. It recoBBandv chac our 
■erger policy be flexible enough to deal wich diffarancaa In tb 
concema raiaed by aucb aargera and horizontal laergara. 

7. ^plication to BlacCric Power Purchaaaa 

I raiaed cha iaaue of Bonopaony power 



115/ E.g., CCBH and HIP. 

116/ B.g., Joint Conaunar JLdvoe, RnvirOBanCal XaCion a 
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Joint Coiunimar Advoc, points out that ■ 
snopsony ponr over sallera of genaratlon, 
□war price than Its coBpacltora. 



Th«e KavB I 



Baundarlaa ol 



tha ConnnlBBlon should 

117/ Soma argu* chat ona 
ttia ralevant gaographlc narkae 



ered by new econooy enargy 
.th a Merger In a nalghborlng aarkat. 
ig contemiKiraneoua procaadinga that bava 
icta. Colorado Nunlclpala notaa that 
at fact of contaMporanaoua nargara nay 
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III. Comienta Concerning the 1 

A. Gsnaral CoHionCs 

Many coaaientera coniidac cbe affect on colts and rates to be 
a criticBl tactor in deciding whether to approve a merger, lis/ 
In face DDJ notea that che Guidelines recognize that some 
otherwiae anticompetitive mergers may be Justifiable because they 
produce important net efficiencies chat, on balance, benefit 
competition and consunars {tor example, through rate 
decreases) . 



HoHevar, coamenters supporting this approach difft 
the costs and ratas standard should b« appll* 
competitive har» is ahown. For example, TDU Systems suggests 
that when a merger leaaens competition, the Connisaion should not 
give aubstantial weight to cost Bawings and other benefits that 
could be achieved absent the merger Moreover the burden should 
be on Che applicants to Show that benefits not attainable vichout 
the merger outweigh the harm. It) Com recosisiends that applicants 
be required to show a low probability of ham to competition and 
to show significant quantifiable net benatita to 
CINergy bel «ves that the consideration of benefit 
limited to ratepayer protection and that applicant 
allowed to make an affirmative showing that such t 
(low back to the ratepayers . 



should ba 
should be 
■ will 



Other commenteTS argue that the costs and ra 
should be abandoned. For instance. Com Ed suggssta that analysii 
of costs and ratas haa no place In an emerging coi 
as long as mergers do not barm the competitive market, bacausa 
prices will be set by market forces and customers can choose 



3st regulatory cost and 
retail -related end under 
i defer to state commiss 



1 PS 



uppoi 



>rs stata that the analysis 
is one o( the most costly 
. 119/ They assert that in 
LI be little need for the Cc 



ill be reluctant ( 



BBI argues that eliMinatioi 
would aubstantlally reduce Che I 
application and the Conslsslon'i 



of the coats and rat* 
Ime to prepare a margt 



Althougb 



118/ B.g., CINergy, TDU Systems, IN Com, 
ill/ B.g., CINargy, 



M, and CenCerior. 
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nerg«r efflclanciaa can ba aubatantial, Ehalr B«aauT*B*iic and 
allocation aarva a United purpoaa in Che Conniaaion'a analyala. 
Nergar applicanta ahould not ba required (but can volunteer) to 
deBonatrate nerger efficlenciea ai part of « [iling, 

B. Determining tha Nat Beneflta 

Wo received a variety of comnenta on how to dataraine the 
benetitB of a merger tha coBta of Che verger, and the degree Co 
which OHA offsetA the other. Many partiaa acress the inportance 
of rate reductions. 120/ International Brotherhood concenda that 
in an era when cuotoaera should be able to anticipate rate 
reductioiiB fr-oai conpetition rate Ireeies are not auCficienC. 
ration of coat and rate impacts may 
egmenta of tha industry that are not 
conpocitive transmission and dlstributicn) The SS Com asBerca 
that coat savings from combinin9 the merging compani«a' atand 
alone tranamisslon and distcibution syBteicis should be «vBlusted 
and that we should require asBUifariCed that efficient transactions 

Sone contend that we should look at the effect of a margar on Cha 
costs and rates o-t competitora; however, they adnic Chat this Bay 
be another way of aaaeaaing the effect of the nerger on 



Many connantera 131/ aaaert that no weight should be given 
to efficianciaa and benefits chat can be obtained by means othe 
than Che nerger. CA Com Buggests that fomation of ISOs may 
provide nany of the tcanemlBSion operational and efficiency 
benefits typically claimed by nargef applicanta Othera suggei 
that the Open Acceee Rula vill facilitate coordination among 
utilitlea so chat in aooia cases mergerB will not be requited C 
achieve econonlaa. 133/ Soaa argua chat we should refuse to 
count aa a nargar benefit the aubatitutlon of efficient practic 
for inefficient practices that could be achieved without a 
nerger. 133/ Personnel reductiona aiay be one example as many 
businoaaea are downsizing without aierging. OK Com contends tha 
nany of the efficiencies proposed to be paaaad along Co cuscom 
through lower rates may actually reflect unavoidable cosc 
raducclons forced upon tha narglng utilities by coapetlcion. 



However, Southern Coapany cautiona that, in 



120/ E.g., NV Com, Nrbca, Joint Consumer Advoc, and TX Con. 



122/ e.g., Bnvtro>ancal Action et al.. IN Con. 

123/ B.g., Industrial ConeuBsra and Knviroaiancal Action a 
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r BBvlnga could ba achlvvvd through cooEdliution without ■ 
r, the Commission muBt consider aeccion 1 of th* Shanun 
■hich prohibits certain joint actionn as anElconpatitive aod 
Lets the aharing of inConution between co^istitora. What 
r to ie benefits achievable outside the merger may only ba 
Lavabla if cha eoapaniaa illagally collude. 

:oa proposal Chat, instead of relying on claimed merger 
related to scale economies the Commiaaion should look 
!Hults oC the merger hoc Cha aierger will affect price. 
of competitive entry and quallcy of service for eicsmple 
ings of cuetoneE service centers). Environmental Action ec. 
al . believes thac, in comparing costs and benefits the 
acquleltion cost and its rate treatment should be conaidered: ic 

that Che Commiasion cejocc a merger if the merged 
co^»any IntaDda to seek recovery of Che acquisicloa premium from 
capcira cuatomera. OK Coai la concamad tbac aergera nay require 
CO iDcuc coBCa auch as construction of ccanamlaaion 
■eet Che IncegraCion requlremnc. 

Some couencera concend Chat Che Commiaaion should not count 
clalned savings if the applicants are not willing to bear Che 
riak of noc achieving the savings. 12*/ They aay ehac Cha level 
of claimed savings ia typically insignificant compared Co Cotal 
company coaca. industrial -Consumers argues that Cha concept of 
aavinga troai 'deferral' o( capacity la aieaningleaa . 

Hich reapecc to how net benefice of a merger ahould be 
calculated aome commenters maintain that claimed aavinga ahould 
be discounted tc present value as Coat savings tomortoM are 
worth lasa than coat savings today. 13S/ RUS recommenda that the 
Comiilaalon calculate the 'revenues gained* by the proapecClve 
merged entity adapted from the revenues loat approach aec forth 
in Open Access Rule for decamining acrandad coat expoaure on a 
oat preaant value basis. 12C/ 



contend that Che aavinga claimed for 
jers did noc iiatsrialiie. They urge the 
I clBined aavinga more carefully. 127/ 

LiOw-lncone Kepreaentativea recommands that the Commiaaion 



134/ B.g. . Joint Conaumer Advoc, TX Coai, and Envlromancal Action 

13S/ Industrial Conaumra, Bast Texaa Coop, and KUS. 

126/ Open Acceas Rule, Si Pad. Reg. at 21,«C2. 

117/ Joint Consumer Advoc., TX Com, Industrial Conaumara, and 
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■ore acruciny on ratea in thi 
■or* clearly, befAti^ final a 
what riak. It also axplaina 



. similarly NRBI 
industry, average i 
;n of generation. 

Allocation of Benefii 



leoD 



ahould be allocated betweer 
Coop aaya that net benefita 
benefits allocated to share 
ratepayera -cannot be claime 
APPA and NRECA want the Coa 
allocating coat aavinga and 
ratepayera. and ahareholder 
requiring nerger applic 



and Coat a 

I* the taaue of how 
ahould not include 



Lained benef: 






lead t 



purchaaa price* and reev 
aavinga to increaae char 
OK Con would give rate < 



if the nerged utility ha 
doea not have a policy c 
retail ratea. 



t that unit ecal* 
r the Tiiajorlty of f 



I ol 



; benef. 



clai 



tonera. Beat Taxaa 

1 to the public 

'elop scandarda foi 



would diecourage u 



an acquiaition premiun ia a coat 
e recoverable from ratepayera if 

ums from ratepayera may inflate 
jtaggetated claima of merger 
approval, rewarding the purchaaer. 
ation to an acquiaition adjuacaant 

ail salaa monopoly and the atate 

uding the acquisition pra*iun froa 



lao believea that the proper 

aerging company, where the 

It hiatoriea aaaociated with 

he price charged by the eallar in 



138/ B.g., Joint Conauaer Advoc. and KY Com. 
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Bffi] 



I prlc. 



1 cbia Mnner. 



tha *buyln9- cuiconen will taka the powac only II lE la tha base 
prica on tha ntarkat, and cha 'aalling* cuatoaar* will racaive a 
reward commensuraee with their riak. If che merging conpaDias 
cannot, under this craacnent, cone up vith su£ icient benefici Co 
aatlaly the acquired conpany, the merger doen not meet aarkot 
Btandards and ahould not be approvad. En vir omental Action at al . 
elalaia that an/ ocher approach aiakaa the acquiring com^ny'i 
cacapayara unwilling donori to the financial auccass of an 
axpanaion atrategy. 



IV. 



CoBDanta Concerning t 



t Bffact c 






Hoat 
ralevant and impa 

Merger doea not cbanga Che 



agree that ragulacory lapact contlnuea to be 
It EBT afguea that mergerH could affacc 
lesB either through impacts arising from Che 
' from one regulatory jurisdiction to another 






coat allocations ganerically. 

Several coBmantari acreaa that margara raaulting in nulcl- 
jurladlctlon utilitiai and creating posalbla federal preemption 
deaerve apecial attention. 129/ OK Con also arguai chat regional 
regulatory bodies may ba naceaaary in the future and ii concerned 
that mergers can interfi 



CiNergy dlanlai 
given that the Coamj 
iuriedlcti 



implies that ragulatii 
agrees with the Coimii 
regulatory effect ivanaai 



link it CO other lactori 
analysis of this factor 



^gulatory body Co anothi 

will be any laaa effect: 

I holding and auggai 

caria ba ellninatad. 



ireaa Cha imporcance of this facci 

ihould be subsumed within analyi 
and rataa. APPA he ieves that 
impacta on tregulation enould bi 



lia of tha 



rrger pre 






139/ HV Con, 



[ Con and HRBCA. 



130/ Bncargy Services. Inc. and Gulf Scacea Ucilltiaa Coapany, S3 
FBRC «1,073 at CI, 373-74, order on rah'g, £4 FBRC (1,001 
(1»93), appeal pending. 94-1414 (D.C. Cir) . 
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Concerning tha OCher Commonwealch Factor* 

The other Connanveslch lacton are evidsnce of coercion, tlie 
proposed accounting treatment and Che reaBon^bleneBi of the 
purchaie pric«. These factors Blidted very little comment. A* 
to evidence o£ coercion, a few commentere auggeet that thia 
should be evaluated by the marketplace r-ather than by tha 
regulatory proceaa. 131/ Several comnentera aay that thla factor 
ehould only be conalderad If aomeona damonatracea that It la 
relevant, ija/ OK Com la among very few coomentera who favor the 
ratanclon of coercion aa • criterion. It auggeata that coercion 
ia a maana by which boih conpanlea cry to gain ollgopoliattc 
control of tha market in the coming competitive environment. 

Aa to Che accounting treatment, aome coaimentera aupport 
elimination of accounting concern! aa a factor. 133/ PainaHebbar 
notea that most recent mergers were ■mergers of equala, Involving 

■Imllar market discipline would likely cause shareholders to 
reject merger transactions involving large merger premiums and 
excessive amortization. Florida and Montaup argue that Che 
accounting treatment of a merger ahould not be in issue for 
hearing unleas an applicant seeks treatment different from the 
Commission's standards. Southern Company contends that Che 
Commission's analysis of Chls factor should be euhsumed within 
Che analysis of Che merger'a impact on coaca and raCaa. 

NY Com and OK Com are concerned about Che accounclng 
consequencea of mergers. OK Com iSvOrB retention of the 
hiaCorical cost approach to account ng for plant acquis Cions 
during mergers and business combinations until competitive markec 
structures are achieved at Che national, regional and state 
levels. NY Com alao urges the Conmiaiion to continue Co require 
unrestricted access to all books and records of newly merged 



131/ Bast Texas Coop.. BET, 

133/ Florida and Montaup. 

133/ Bast Texas Coop.. BBI. and PaineWobber. Although they do 

not support keeping this (actor, SBI and PaineHebbar suggaat 
that in light of broad Induatry changes, thla may ba tha 
right tine for a generic re -examination of accounting 

, of whicb accounting for margera could ba a part. 
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We alao rscalvod ■ ten coomaota on looking ac ch* 
reasoDableness of Che purchase price a> a faccoc. A nuaibar of 
commoncerB 13*/ urge that the CommiBsion ahould not aubatituta 
its judgmenc £oc that o£ mdrlcec forces, which will dataralna Che 
Ochara 135/ baltava thia 



IBAue should be 
Howavar, OK Con argui 
in thia era of di' 
purcbaaa price na^ 



led only if its ralavanca la raiaed. 
I that purchase price rataina aoaa relevance 
fication. It ia concerned that the 
baaed on expacted cecuma on non-ragulated 
f they tall to aiaterialtze, nay dilute 



utility ttock. 

VI. Procedurea for Handling Nergec Caaea 

A. Commanta ConceEning Filing Raquicenenca 



ra 13«/ urge the CoDniaaion not only to apt 
out the precise scandardB it will use to review Mit^et 
-applications, but alao to eatabliah understandable filing 
reijuiiementB that clearly identify the necessary inforaiatlOD 
the effectB of the proposed merger on competition and on rate 
East texas Coop says that having aora substantive filiog 



would benef. 
Representat 
raqulrad to 

propoaea thi 

eatlmatai 
Che ralai 
aupply. 

aiodlflad foi 






I that 



: ther 



I mefget: appUci 



I in any a^rkat in which it parcicipaces tn Com 
tha CoaMiaaloa requlra merger applicants to aubBlt 
Che price elasticity of both supply and deaiand in 
narkecs and an analysis ot entry barriers Co new 
ithern Company advocatea the adaption oC tiling 
designed Co aupport uaa of the Guldalinea, M 
tha electric power induatry. 



Coaapantera also raconaand that Che Coaaiaaion adopt new 
filing leijuirementa to aohajica and ai^adlte our analysis of tha 
rata Impacts of merger applicatlona. Florida and Montaup argua 
Chat the Cofflnission should set out filing requirements related C 
merger cost and savings which would have to be met only if tha 
applicants claim chat the merger result* in COnBUmer savings 
iDCernational Brotherhood aaka Che Commission to require merger 
applicanca co tile an econonlc Impact acatomsnc analyilng the 
effect of cbe proposed savings laany achieved through layoCta) o 
Che aconoay Of tha comanmitlea served. 



134/ CINargy, Base Texaa Coop, ssi, painaHabbar, and Southern. 

13S/ Florida and Hontaup. 

US/ Hlaaouri Baala, HIBP, Canterioc, Florida and Koncaup, APPA, 
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Project proposes chet the C< 
•pplicanCs to incl 
felated economic : 



LiiloD require merger 
at the environmencel and 
if the plannlrtg and operational cluuigea 



ol SD2, 
devoted 
technology invaBtnenCi 

Many utility comn 
proceaa. 117/ Soi 
applications bacm 
loae the ability i 
retarding procompi 
conauaera are postponi 
(creating problems in 

about their future i 
regulatory procesB, 
taater if we looked 
tactora. 138/ 



eaulc from the merger. 

igee in dispatch, resource 

Islcion plansj changes in e 

idtes and changes in reeou 

research and development, DSH programs, and r 






<e impoi 



Iters cant a faster merger conslderatioD 
.m that delays In processing merger 
public interest in various ways: utlliciei 
espand Co markeE forces -quickly (thereby 

rd inveotorB eKperience uncertainty 
capital markets and the efflelant (low of 
lyeee lose productivity as doubts linger 
iBi and the publi-c loses confidence In the 
ime commencers argue that we could act 
any one or two of Che Comnonwealch 



it in the coBing competitive marketplace, 
■ the Commlsaion not to allow the -serger 
)me captive to interveners -who allegedly 
' CO gain a competitive advantage through 
DOJ and ?TC initial review process can b« 
I, Com Ed and ochors question why the 
Is to take aignlflcancly longer. 
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a merger) 


a merger of a 
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, and PS Colorado. 
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Some utility connvncsES 140/ raconmend Cbac wa identify 
•pecilic time fz-Bnea or thsniBslveB auggeat tiae tranaa for Che 
Conmlaaion either to rule on the application or to raqueat 
further information. Florida and Hontaup argue Chat h« should 
not routinely set all nergec caaaa for hearing. The Commiaaian 
should use procadursB that would allow intervenora Co conduct 
voluntary discovery before an application la set for full hearing 
and refer the proceeding to an Administrative Law Judge (AI>J) for 
the limited purpose of resolving discovery issues. Another 
suggestion ia chat we streamline discovery and coordinate the 
activities of parties with similar positions during the hearing 
and the briefing phases of cases set for hearing by working Che 



On the oct 
create large ul 
They aay Chat i 
and develop a < 
Co lengchen chi 

during thia pei 
CoBBi salon not 
applicanta to t 



adequately Che 



to permit intervenora to conduct diacovery 
i. Bast Texas Coop also requests chat Che 
low answers Co protests and noc allow merger 
e a fonul right to 'the last word.* 

t Texas Coop both oppose Che adoption of acctct 
r Comraiasion action. Many eOHaentara urge Che 
approve a merger before it can aaaeas 
effecta of increaaed concentration in Che 



1 Pacific, OciliCorp, HidAaerlci 
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fi. Safs Harbor Suggaationa 

DOJ and BOA urga tha Conalaaion to 'rafine and ■barpen* the 
focua of Ita merger cevi^w anslysla ao that macgera aca proceaaed 
Bora efficiently, with deeicable mergers receiving auift 
approval, while undesirable nergera are aat for hearing. 

other coBBenters 143/ auggeat that we uae a two-ataga 
proceBB allowing a merger paHsing a safe harbor test to b« 
-approved qui'c)ily. BBI propoaea detailed regulations covering 
pxi filing consultation, initial filing requirements, a two-atep 
review process baaad on an initial market power screen 
(conalating of an initial filing and an initial finding order), 
Cha hearing process, appeal, and intaraata to ba balanced by the 
propoaed regulations. 

CowNDters generally auggeat that Che ti cat atage analysis 
be simple with basic filing requirenenta and, If the applicants 
pass certain aiit^g^t scraans, approval would be auconatic or 
quictc perhaps with a paper hearing. Applications that -do not 
pass Che merger screen would face additional mora detailed 

probably with -a trial-type hearing. Some would allow ample 
opportunity to settle, homvar, and so avoid a lengthy bearing. 

BBI urgea that il a nerger does not pass the initial taerger 
revlaw acraen, it should not be rejected; rather, this Merely 
indicates that the Connisaion needs to conaider other evidence 
ragarding the merger's Impact on the coBpstltlvs narlcec. 

Beat Texas Coop's two-stage procaducs has a alight 
variatioDi the opportunity for an incervenor Co abow chat a 
proposed merger will result in the strategic concrol Of 
tranamissioh aaaeta, even it the merger application paaaaa the 
ConBiaaion's atage-ona acraena. 

Some comnenCers 144/ propose thac if Cbs *afa harbor acreena 
are satisfied, the neriger should be approved automatically, 
either by the Comlsaion'a statl under delegated authority or 
unaer a "limited review" procedure Under the limited review- 
procedure the case would he referred to *]^ Al-J with a ahort time 
schedule to render « decision, afcer which approval would ba 
granted by staff through delegated authority unless Cbe JtLJ or 
staff determines that the issue ahould be considered by Che 
Commiaaion PanEnergy also argues chat an unopposed marker 
ahould be approved by delegated authorlcy wlchouc a bearing. 



, CINacgy, Baac 
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Various faccorB imt* auggaacad for ■•ttiag Uw acraana. 
CoMHacera auggaac chat tha Comibiiod <;onalde[ Ow aargad 
ceqwnya abaoluca ais*. Ita aarket abare. its omciship or 
control of traoaaiaaioa, ita affiliation vith supplicts of 
eo^Mting Eona ol aoaxgy cuch U lutucal gasJ abiolute aarket 

whether s small group of fiias could 4cc io a colluiive or 
coordinated aaoocr whether the acquisitioa ia by a nev antrant, 
and the exiEteace ot barriers to entry in tha vholeiile 
generation market in hUcIi Um Bargad antlty aould pactlclpata, 
aaong ocbar taccora . 

A nuaber- Of co^Motara 145/ raco^nod that Che Coaalaaion 
uaa market concaotration accaana ainilar to tboaa adopted by DOJ 
and FTC. Hich regard to the HHI acraan uaad in the Guidalinea, 
DOJ uaaa too UBI acreena tor a horizontal BargaTi ll) tha 
increaaa in the OHl caused by the merger and (31 the poat-aargar 
HHI. The Quldelines indicate chat a verger lalla within a •«(• 
harbor if the poat-aargai- HHI for the relevant aarhec ia no 
higher than 1,000 or tha incraaaa in the ilHT la no aora than SO. 
{The KHI approaches if there ia a large nu^iar of Saall 
coapatitora, and ia 10,000 if thara is juac one flm.) 
would acraan froa full analyaia any aargar (or which ch 
post-aierger HHI la laas than 1000. 



this proposal would n 
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cloaely scrutinize ch 


B affects of the merge 
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fact oca aa barrlera t 




monopoly rates. 


nu. 


arguaa that the Conmi 




rger acreene un 


il ie 


has nora experience w 


th analyilng aarger* 


n a «ora eomiet 


tiva 



C. Coordination Mith Other Agencies 

Kany coaaientacB aay that the Comalaalon should coordinate 

The tJew Vorlc Commission caLIa for improved coordination between 
the Commission and the states in order to give the industry clear 
regulatory guidance On the treatment of mergers during the 
tranaition to competition NARUC, CA CoiOi and IN Coa auggeat 
several alternative coordination optiona. connanters offered tha 
following specific proposals on how the Coaaission could 
coordinate better ita Margac review with those of tha scacas. 



Plrat, several conaantecs support having a 

145/ E.g., Dtllicorp. 

14S/ E.g., PP&L, Joint Conauaar Advoc. 
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ent would permit each 


agency to con 




rger proposal 




providing eca 
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B with the me 


ana of conveying their 






ic urges us to rely nore 


fiaquencly on 
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ate regulators. W7/ Sue 


an approach wo 




e the procesB 


ng oC mergers. li>iC 


unneceBBary du 


pi cat on o 




and produce siora unlforw 


fedaral-atata 


reaultB, 






Second, a 


Bvaral conn 


antara racoaw 


and chat the Coanlaaion 1« 


Btata raguUtc 


ry commiBB 


□na complete 


hair review and then 




CommiBBion 


a proceeding 


146/ HARUC and otbara 


obaervB ms/ t 


hat during 


the Btate pro 


seeding state regulator* 


cannot taJce a 


poaition in 




proceeding without 


prejudging the 


ouccone at 




sceeding. They aa)c that 


tha Cowiiasion 


defer its 


ilecielon until after state proceodinga 


have been cone 


luded, or t 


hat wo give e 


tates a reasonable 


opportunity tc 


concluda t 


heir proceed i 


ngs before they nuat file 


test many here 


. Similar] 


y. APPA drgue 


a that the CoMMlaaion 


Bhould give de 


ference under PPA aectio 


n 201(b) to state 


determination 


by adapt in 


g our prooedu 


res to allow states to 


intervene afce 








diBtinguifihhe 


tween two k 


inde of state 


Intervsnorsi stats 








raprsBBntatlvea, who bus 


meet the iinie 


interventio 


n requirement 


■ as do other parties; and 






in parallel oi 


a the sa«e aargar 


application, who would fi 


le later. 





Joi 






such a joj 



k Joint proceeding. 



say that there should t 
■dinate merger considera 



ital Action et al . 
n should be filed as one 
document with the Commission and relevant atate regul-atory 
coHlsslona at the sane tine, t>F4L asks that we requlra ainy 
state applicatloiu to be filed sinultanaously with and attachad 
to the conniaslon application. KAKOC auggaats Chat a Joint 



(se 



Ltlng Subpart 



I of our Rules of Practice and Procedure 
et aaq.) 



148/ E.g., MAHUC, APPA, KS Coo, Bnvironencal Action a 
149/ KS Con, Bnvironental Action et al. 
ISO/ HARUC and Sierre Pacific. 
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racord ba davalopad by tha Ci 
■uggaata that tha COBmlaaion considar 
Bowavar, PPtL opposa* Chia, arguing tt 
iaauaa and procedures sight differ cor 



1 and tha itataa. 



aava any i-eBourccE and could complic 
Accordingly FP&L argues chat we she 
aaigara aaparacaly tiaa tha atatas. 

Fourth, aona partlaa aay that cha Conais 
Btate coaniaaiona on cartain nattara. Soma a 
ragarding a nargar'a eflact oh retail coata a 
PainaWebber argues that tha raaponalbllity t 
aftecta of a aargar on retail customers ia c 
Conaiaaion'a review. NARUC, however 
federal regulatory agencies should e 



rahly from those beCora 
ibably -would not 
ring procaas. 



tranaaiaaion faclliciaa. similai 
Coanlaaion should -generally defei 
tha inpact of aiargera on coapatic 



commlsiioni regarding 
lil narkets. 152/ 



isidei 



tion 



unbundled electric ser' 
tha Bargar' a effect on 
coaaiaaiona adseasing i 

diatribution market poi 
the applicajita file thai 
federal and atata lavali 
whether tha Merging uti 

market power -with the 
reeourcoe oethodologle 



I ia raiaad by the C 

for federal-Btate cooidir 
pose ia to analyze nsrket 
lacketa, with the Con 



Ouldallna type analyai 



will likely poa 
(5) the aargar 
condltlona, or 



•graaBanc a>oiig the 
poaaaaa no local or 
tba ConaiaaioD decarmlni 

entry can be identified 



is. and poaaibly 



! it I 



lal [ 



Approved outright approvi 
taring by tha various regu. 
iring would depend 00 wheti 
! regulators that the appl. 
jnal generation market powi 
I that no traniniasion ban 



IS3/ Southam, HY Cob, and OH Con. 
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DOJ urgea the Comralssion to adopt tha Guldelinea so that 
there vill be conEiscency betwaan DOJ and tha Coaailaaion. As 
diBCuSEed above many others echo Ehia view. PP»L urgea tha 
CommiHBion routinely to obtain the views of DOJ and tha PTC about 
each merger application. Further, PPtL auggaata that tha 
tTommiEBion could require an evidentiary haarlng if DOJ or tha FTC 
eugg«BtB that ci hearing 1b neceasary or oppoaea tha Merger. PPtL 
a BO proposeB that the Coamiaaion require tha filing of the 
Premerger Motif 1 cation toraa that a«rging parties iiuat file with 

ImprovementB Act 1S3/ PP6L clains that the information In thaaa 
forma would be uaeful to the Coimlsslon in evaluating aergera. 

Several coDDenters argue that we abould Unit the scope of 
■erger ptoceedings to iBHues that At6 dtrectly related to tha 
■erger and not allow intervenora to raise extraneous issuea or 
extract concesBionH IS*/ Moreover, we Bhould not usa merger 
proceedlngB aB an -altamatlve neans of promoting or requiring Che 
generic reatructuriog of the electric industry. ISS/ 

D. Renediea 

Ho conenter says that a merger nuat b« rejected it it faila 
initially to aatiify the public interaat teat. CommantarB 
reconmend certain coui-Bes of action to ranady tha Initial 
failure. Theaa inc ude items Buch as; BattlamanC; a merger 
condition cloaely related to the difficulty (i.e., divaatlture, 
releaaing wholeaale cuatonera); and voluntary mitigation 



Several connentara aak tha Coaaiaslon to monitor the affecta 
of a BeTgar after it ia approved either to verify claimed 
benefits or to detect iSxiClcompetitive effects that escaped the 
analyaia. 156/ We could grant relief from negative effectB or 
Inpose new conditions. 157/ kpfk recomifiendB that approval of a 
■erger be conditioned on a post hoc review of narltet performance, 
including coneidaratlon of Che effect on rates. BOA auggaaca 
that the Connlaaion should impose provisional* or "contingent* 
conditions on a nargari that ia, condltiona that the merged 
co^ianleB must comply with if certain future circuaatances occur. 



151/ 15 n.S.C. 18b (Supp. 199C] . 

154/ E.g., Southweatern, Con Bd. 

155/ e.g., SouChweatarn, Souchem. 

15C/ E.g., APPA, Joint ConBumers Advoc, HRBCA. 

157/ E.g., APPA, BGA, HKBCA. 



ihvGoogle 



CINergy •uggests pOBt-Derger analysis as an alternative to 
iBive pre-merger analysiB. It urgea the ComaiBBion not to 
an merger applicants with a requirement to foracaBt potential 
sr effects under various Indusccy and state reetructucing 

icfltion process and yield only speculative results CIMergy 

fBLB, He ahould otter merger applicants the alternative of 
ig a now market analysis every thrao years tor ten years 
r merger approval; aa a condition of merger approval the 
iCdnta would agree that If tha Connlaaion linAs too much 
■ t power in a nev marltet analysis they will implement any 

er reviews and conditions ISB/ They argue that ongoing 

i introduce uncertainty In tha market and prevent the proper 



do not deny that the CommlBBion has 
Lon 301 to lapoee conditlona on ItB approval 
some commenters debate tha acope of such 

reral say that the CommlBBion has tha 

and than only Id nays ralatad t 



Project recognli 
under tha PPA. Howev 
authority under the F 
Ita approval of aerge 



ira as a condition. 

chat NEPA does not expand our powers 
Ic says that Che Comraiasion has ample 
given Ita N8PA obllgationa, to condition 

to proBote KBPA goals and policies. 



urge Che C 



particular condition on ItB approval c 
Thair principal arguaant is that mergers generally have a 
negative effect on competition. Recently cha Commission 
counterbalanced thlB effect by raquirlog open transmission 
access, which enhanced coapetition. Tha Conoisaion should 
replace the open access condition with a new condition that 
enhances competition to ensure Chat the nerger is procompecltlva. 
TAPS, for example, eupporta this view. 

other commentera would Impose a condition only Co remedy a 
spacltlc problen. For avampla, EGA and DOJ argue that tha 
Conniaaion should lapose a proconpatitlva condition only to 
prevent harm to conpetitlon. TDU Syatams suggeBtB that the 



ise/ Awing others, PaineHebbar. 

159/ For example, PTC. PS Colorado, Southwestsm, and Southern. 
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dy each likely -anticompecitlve effect 

n which the mevg^r Ovecall >••»■ 
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> effects only if the 

It will mitigate Che 






signific 



itlnguish imposing a condition on a merga 
1 open access tariff that must be filed for the 
proved) from conditional approval of « merger {th 
f it has a negative effect, the 
subject to -a new condition). 
PPsL and RUS) caution the 

authority to approve nergei 



HRBCA, 
laringly 
While 
LSt- track* mergi 



ely used in •! 
■ tinely relied 

it anticompetitive effi 



irity may t 
Lc should 



Centerior argues that conditioning authority should be used 
sparingly and only In those situations where the CoTrmiseioQ finds 
Chat there is a high possibility of specific harm to competition. 
Commenters offer several arguments against inpoaing a generic 
merger condition or having a low t 



Not all mergers are alike, so it 
impose the same condition on all mers 
others. 160/ A condition should be i 
specific merger. 

Southern arg 
tar beyond the ap 
at preventing itier 



Is not appropriate to 
r approvals, according t 
latad to the effect* of 






typically designed Co require merger applicants to establish 
positive merger benefits, contrary to PPA and antitrust 
precedent . Some argue that we should not use merger approval a 
a tool for achieving an unrelated policy goal. They say that 
this would discourage procompetltlve mergers. 161/ 



cample. Souther 



, FTC, and Hi scon 
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CDmmencera proposed over a dozen speci 
merger approval. Sose conditions are propc 
snd others to remedy a problsn with a speci 
the suggested conditions are designed to ni 
to ensure tbat rates do not increase as a i 
The proposals are Co require the merged con 
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only 


prevent Che exercise 




Pcoiect 
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merging companies tc 


separa 
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asee 



;ions from the generation business within a reasonable time, 
ling legally and functionally separate entities to provide 



I merger approvals 



o advocate divestiture a 
iration and distribution as a condici 
■ dlvascicure as preferable t 
1 would not have to perpetually 



Both Southern and Center 
action that would probably kl 
ability of Che merged company 






Retom transnission pricing 

argue that elimination of rate pancaking 



1(2/ TAPS, Wisconsin Customers, HI com, and APPA. 

1(3/ For exao^le, FTC, PPU>, Hisconsin Cuscoaera. and Lubbock. 
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should be a eondiclan (or all mergers. 

APPA and TDU Syatena ucge ch« CcKmiaaton to codlf; 

trdDSTTiiesiDn pricing for all verged ayatems, unlaas t 
appl cants show a public Interaat baaia (or diffarant 
TDU Syscems also Buggests that all -merging parties b( 

uae by ttanBBisBion cuBComers. Envixonmenta Action 
prohibit market pricing for power tranaactiona among 
of merged companies In regions lacking regional tram 
pricing, 

(d) BtlBlnata trananlaaion conacrainca 

Some coramentera atate that tranaaiaalon conatraincs should 
be addressed by conditioning the approval oE the margar on the 
applicants' building facllitiaa to alXeviate the conatrainca or 
taking other measuraa to eliminate local market power. 1S5/ 

Competicive Coalition and TDU Systena auggeat that where two 
conatrained systems are Merging, divestiture oE transniaaion 
aaaetB ihould always be considered. 

Southern Company cautions against becoming overly concamad 
with remedying tranawlaalon constrainta by imposing conditions or 
by market definition, aince other potential remedies or 
alternatives exist. 

(•I Have retail access 

Competitive Coalition realiiea that the Commission's 
authority does not extend to ordering direct accese at the retail 
level, but auggests that the concema over ineni^psoiiy would be 
eliminated if aierging patties offered open-acceaH diattlbution. 
Industrial Consumers, supported by Octei Tail recommend that 
where oecessary Co avoid anticompetitive eflecCH, we condition 
approval of mergeta by adjacent auppllars on their agreement to 
provide nondiBCtlmlnatory direct acceaa or a finding chat a 
state's adoption of d direct acceaa initiative avoida 

It) Forego stranded cost recovery 

1 forego stranded c 



16*/ For example, OK Con, NV Com, CCBM, and TDU Syatemi. 
les/ For example, Florida and Moncaup and Hlaconain PS. 
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(g) Refom concract* 

CoMHntera argue that all narging utllicj 
raqulred to offer an open seaaon for all of theJ 
requlrenients conccaccs and transnisalon contraci 
arguei that many ucilitiee and wholesale cuaconu 
to requirementa contcacta that impads thaic Bbil 
advantage of the benafita of tha recant eompatil 
Che narket. 167/ 



To a 



ieve unrestricted wholeeale conpetition, Conpetitive 
Is foe the coivlece unbundling of tranemiasion 
i required of all merger applicants, including Che 
lerviceB contained in exiaCing requirementa 
: would also extend the unbundling requirenenc Co 
jion services embodied in pooling or bilateral 
and joint transmission agreements to which merger 



Elii 



affil 



■ advantage 

a adopC BCandard eonditic 



> govern attlliate transactions. 

!r Advoc. arguea ChaC there ihould be a 
lOr wheCher claimed benefits are actual 

> not offer any specific proposals. 



L Consumers, Otter Tall, TAPS, and k 



CuBComera. 
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(j) Freaza oc caduce rates 

Savaral coMnentera advocate guarancead coat raductiona to ba 
paaaad on to consumers or late Eraazaa by the merger Bppllcanla. 
188/ Thla would te a condition to ovarcoaa the potentially 
antlconpecitlva affacta of tbe Merger and to ensure that claimed 
benefice ot the Bargee are received. 



Florida and Hontaup argues that the Comiiaaion should not 
require race freezes as a condition of approving a narger or a 
condition Co avoiding a hearing on a rate freeze. HI Con 
discounts ctie value of s four-year rate freeze if a utility will 
no longer have restrictions on its pricing other than the narkec 
by the year 2000. It prefers a maricet structure that ensures 
that cuseoners have access to eiany auppliera, none of which will 
ba able to exercise significant wirket power over the long Cera. 

CIHergy, with aupport from OK Cob. argues tliat rather Chan 
debating claims of net benefits, the Commission should protect 

recover merget-relaCed costs froo ratepayers. Low-Incone 
Representatives would condition all Mergers to: (1) continue 
aitiBting races, payment programs protections regarding custosar 
service, and shue-offs Cor low-income consunersi and O) assure 
no inpact on attaining or maintaining universal a 



TAPS and TDU SystsBS believe chat the CoMiisaion should 
consider iD^oslng a requlcement that all verged utilities engage 
in joint planning and olnt ownerahip of future facilities, 
continue to offer basic reserve sharing and coordination 
aervicos, and continue to offer cosC-bassd fins full requlreannta 
and partial requlrenants sarvlca. 

<1) Kaincain rellabllicy and the quality of service 

IncemsCional Brotherhood would require every nerger 
appllcacion Co contain a plan Co nalntain or Isiprove reliability 
and Che quality of service. 
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(n) Blinioata acononlc impacta 

Intsmatloiul Brochsrhood vould require evsry merger 
application to denonatrate a lack of adveraa economic iiqtact: on 
the ecoDiMiy of Gbe conmunltios served. 

(a) BllBinate eDviroQBancal iapaeca 

Project would condition mergers to mitigate aignificant 
adverse environmental iiqwcta identified in an environmental 
assessment. It would reiiuire applicanta to bring existing 
generation uniCa up to atandarda comparable to the environMental 
rsstrictiona on their competitors, in effect, to hold the 
anvironmeDt hamlaaa from margar-ralated laqpacts. 
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RESPONSE TO WRllTEN QUESTIONS OF SENATOR D>AHATO 
FROM ROBERT W. GEE 
Q.l.a. What authority to approve acquisitions, mergers, and diver- 
s^cations by utility holding companies do State commissions have? 
A.l.a. Attached eire pages taken fix)m the NARUC's most-recently 
published report on State regulatory policies describing State com- 
mission jurisdiction over such activities when conducted by a utility 
company regulated by the regulatory commissions of the respective 
States.^ As the charts indicate, the m^'ority of State commissions 
have authority under State law to address transactions in whidi 
the r^ulated utility is involved, and some also report that they 
have authority to regulate entry of a utihty affiliate into diversified 
lines of business. 

Problems may arise, however, when the merger, acquisition, or 
diversification activities occur at a level within the holding com- 
pany system in which the utility subsidiary is not directly involved. 
As a generfil matter, holding companies strongly resist any and all 
efforts by State regulators to extend their reach to matters not di- 
rectly involving a utility. For example, if a parent holding company 
decides to diversify into a new, and potentially risky, line of busi- 
ness through a nonregulated subsidiary, that holding company will 
assert that the State commissions regulating the operating com- 
panv have no authority to r^ulate this transaction directly or indi- 
rectly, even if it places utility shareholder interests at risk. Rather, 
the holding companies assert that the State commission's rate- 
making authority with respect to the utiUty subsidiary is sufficient 
regulatory protection. 

Q.l.b. Do State public service commissions have the authority to 
require prior approval of EifdUate transactions or of diversification 
for the holding companies which operate within their States? 
A.l.b. As was stated in the previous answer, the extent of State 
commission authority is dependent upon how the holding company 
structures its transactions; if an operating utility is not directly in- 
volved in the affiliate or diversification transaction in question, 
holding companies will vehemently resist any suggestion that a 
State commission can or should have the authority to approve such 
transactions in advance, regardless of the geographic location of the 
activity or the impact on consumers of the utility subsidi2iiy. A 
State commission tnat is seeking to exercise its authority to require 
prior approval for actions taken at the holding company level will 
face the substantial likehhood of prolonged and expensive litigation 
under State law, pre-emption, and Commerce Clause grounds. 
Q.I.C. What additionsd authority, if any, is needed in order to pro- 
tect consumers from market power abuses considering Department 
of Justice £intitrust investigations and FERC authority to approve 
mergers and acquisitions? 

A.I.C. Just last year. Congress determined that neither antitrust 
investigations nor FERC regulation under the Federal Power Act 
were adequate remedies in cases in which utility holding compa- 
nies diversify into telecommunications. Concerned that registered 

■"CoduiUlion ot UtiUty Rcffulatory Folky in Ute United State* and Canada, 1996-1996^ at 
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holding companies would be able to leverage the market power in 
their core utility msirkets to cross-subsidize their entry into tele- 
communications. Congress Eimended PUHCA to permit registered 
holding companies to acquire interests in communications subsidi- 
aries, but only on the following conditions: that all State commis- 
sions regulating the holding company give prior consent to transfer 
of assets from a utility to its telecommunications company (ETC), 
that the SEC retain jurisdiction over the "relationship" between an 
ETC and its pfirent holding company, that holding companies be 
subject to a continuing obligation to report their "investments and 
activities" involving ETC's, that holding companies be barred from 
pledging utility assets to support ETC activities, that holding com- 
panies obtain prior State commission approviil of any contracts be- 
tween its utility and ETC subsidiaries, and that State commissions 
be provided with a Federal ri^t of access to holding company 
books and records concerning ETC activities and independent audit 
authority. 

During last year's debate, the NARUC advocated the inclusion of 
these provisions in the Telecommunications Act. We continue to be- 
lieve uiat these types of conditions on holding company diversifica- 
tion should be codified in Federal law on a generic basis for as long 
as utility holding companies retain market power in their core gas 
and electric markets. 

Q.l.d. Will S. 621 hinder the State pubhc service commissions' 
abiUty to exercise their rate-m2iking authority? 
A.l.d. As a legal matter, S. 621 will not hinder State commission 
ability to exercise rate-making authority because it does not appear 
to restrict, prescribe, or otherwise pre-empt State authority. How- 
ever, as a practical matter, the passage of S. 621 will make State 
commission rate-making decisions more complex by increasing the 
opportimity for holding companies to diversify into new lines of 
business and enter into new types of afdliate relationships with 
utility subsidiaries, and by changing the overall risk profile of the 
holding company system. Each of these factors — which PUHCA 
now eliminates — will need to be considered by State regulators ex- 
ercising authority over utility subsidiaries. 

Q.2. In your opinion, how would this legislation £ifrect the ability 
of companies. States, and Federal regulators to restructure as the 
energy industry moves toward competition and deregulation? 
A^. There can be very little doubt that PUHCA affects competi- 
tion. Congress has recognized as much when in the Public Utility 
Regulatory Policies Act (PURPA) and eiIso the Ener^ Policy Act 
(EPAct), it exempted QFs (in § 210(e) of PURPA) and EWG's (codi- 
fied in §32(aXl) of PUHCA) from the Holding Company Act in 
order to allow greater competition in bulk power markets by in- 
creasing the universe of potential entrants and by removing regu- 
latory impediments to market entry. Because the EPAct's PUHCA 
exemption only applies to wholesale generators, PUHCA remains 
an impediment to generators that seek to enter retail markets. 

Moreover, PUHCA is structured in order to address a vertically- 
integrated, monopoly-service-territoiv model of the industry orga- 
nization. Indeed, section 11(a) of PiniCA imposes on the SEC the 
obligation to regulate utility holding companies in a manner "ap- 
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propriate to the operations of an integrated public utility system." 
By contrast, as now understood, "industry restructuring" meeins 
the unbundling of utility services into discrete parts, through cost 
allocation procedures, structural separation, or divestiture of Unes 
of business, i.e. to allow customers to choose to purchase services 
in a distinctly non-integrated manner, at least with respect to the 
services they purchase from their formerly vertically-integrated 
utility provider. Accordingly, to the extent that unbunming is both 
necessary to greater competition and inconsistent with the integra- 
tion requirements of section 11, PUHCA's continued existence will 
£iffect, and perhaps retfird, implementation of competitive markets. 

However, to the extent that the repeal or substantial modifica- 
tion of PUHCA through the enactment of S. 621 fillows for incum- 
bent holding companies to exploit the market power they retain as 
a result of holding substantial generation, transmission, and dis- 
tribution assets emd systems, amendments to PUHCA could harm 
the development of competitive markets. Of particular concern is 
the possibility that such amendments could allow utility holding 
companies to diversiiy into new markets through reliance on the 
advantages provided by having a captive customer base in a pro- 
tected home market. Further, repeal or modification of PUHCA 
could accelerate the current merger trend leading to greater indus- 
try consolidation. Utility mergers could recreate the market power 
problems that unbundling of generation assets was intended to 
mitigate. 

Q^ In your testimony you state that PUHCA reform should wait 
for full energy deregulation to "ensure that the authority of the 
States to r^ulate utility holding companies is not pre-empted or 
restricted." In the Ohio Power case, the Supreme Court held that 
rate regulators could not rule on utility costs, as they relate to 
consumer energy rates, if the costs had been previously approved 
by the SEC. What affects do PUHCA and S. 621 have on the ability 
of the State commissions to determine fair costs and utility rates 
as it relates to the Ohio Power decision? 

A^. In Ohio Power Co v. FERC. 954 F.2d 779 (D.C. Cir. 1992), the 
U.S. Court of Appeals for the District of Columbia Circuit held that 
the FERC must allow a utility to include the costs of coal pur- 
chased irom an affiliated supplier in the utility's wholesale rates 
where the contract between the utility and the coal company had 
been approved by the SEC under section 13 of PUHCA. To our 
knowledge, this holding has not been extended by any court to re- 
quire State commissions to include the costs of goods and services 
purchased from fifEiliates in retail rates. However, in our view, the 
Ohio Power decision places State commissions at risk of the same 
type of pre-emption to which the FERC is now subject. Accordingly, 
it nas been the NARUC's position since the D.C. Circuit's decision 
was issued that Congress should amend PUHCA to ensure that 
neither the FERC nor State commissions are required to automati- 
cally pass through the costs of affiliate contracts in wholesale and 
retail rates respectively. 

By repealing section 13 of PUHCA, S. 621 woxild then remove the 
statutory basis for the D.C. Circuit's decision. Moreover, S. 621 
eliminates the role of the SEC in the regulation of utiUty holing 
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companies, so there would no loi^r be two Federal agencies with 
potentially incompatible regulatoiy policies. As a result, S. 621 
would effectively reverse the holding of Ohio Power — ^the FERC 
would no longer have to allow utilities to pass through in wholesale 
rates the costs of afHliate contracts approved by me SEC under 
section 13 of PUHCA. By repealing section 13, S. 621 would also 
eliminate the risk that a State oinunission's retail rate orders 
would be pre-empted by the SEC. 

Moreover, section 8 of S. 621 states that the Act shall not be con- 
slxued to pre-empt FERC or State regulation of the costs of affiliate 
transactions involving a regulated utility subsidiary. While being 
beneficial to State jurisdiction, this section does not restore to the 
States the authority taken from them by the Supreme Court's con- 
struction of the Federal Power Act in Mississippi Power & Light 
Co. v. Mississippi ex rel. Moore, 487 U.S. 354 (1988). In that case, 
the Court held that a decision of the FERC approving the sale of 
wholesale power from an affiliated supplier to a retail utility served 
to pre-empt the State authority to determine whether the costs of 
the power were prudent and recoverable from retail customers. It 
is the NARUC's longstanding position that Congress should take 
action to reverse this decision and thereby restore the authority of 
the States to (1) review the costs of power purchased by a utility 
from an affiliate in all cases, and (2) where appropriate, refuse to 
allow the utility to pass through such costs to retail customers 
when better supply alternatives axe avmlable in the market. We 
again ui^e that Congress ensure that State commissions have the 
unquestioned authority to require that utilities serving retail cus- 
tomers take full advantage of increasingly competitive wholesale 
power markets rather than continue to rely on Eibove-market power 
purchases from affiliates. 

Q.4. In your testimony you state that the legislation should be 
clarified to ensure that States are not pre-empted by FERC deci- 
sions. How would you suggest the language be clarified? 
A.4. As noted in the previous answer, S. 621 does not protect State 
commissions from FERC pre-emption of their authority to review 
the costs of power purchased at wholesale from affiliated suppliers. 
Section 8 of^S. 621 can be easily amended to restore this critical 
State authority. Specif!c2dly, section 8 should be funended to read 
as follows: 

Nothing in Federal law shall preclude the Commission or a 
State commission from exercising its jurisdiction under otherwise 
applicable law to determine whether a public utility company 
ma^ recover in rates any costs of an activity performed by an as- 
sociate compemy, or any costs of goods or service acquired by 
such public utility company from an associate company. 
Substituting the words "in Federal law" for the words "in this Act" 
should be sufficient to insulate State authority over affiliate rela- 
tionships from pre-emption by the FERC under the FPA. 

The l^islation also should make clear that the exemption au- 
thority provided to the FERC under section 7 only applies to the 
Commission's regulatory powers. Unlike legislation in the last Con- 
gress, this bill limits the FERC's authority to issue exemptions to 
its ability to obtain access to books and records under section 5. 
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However, we would recommend that provisions be included in re- 
port language affirming that section 7 may not be used to displace 
any authority conferred on State commissions by this bill or under 
other applicable law. 

Q.5. Under S. 621 would the State public service commissions have 
authority to look at the books and records of companies that don't 
conduct business with a public utility company? Under what cir- 
cumstances would public service commissions need access to the 
books and records of such affiliates or subsidiaries of the holding 
company? 

A.6. Section 6(a) of S. 621 provides State commissions access to the 
books and records of "a holding company or its associate company 
or afliliate thereof, wherever located." There is no requirement that 
such companies directly transact business with a public utility af- 
filiate. Rather, books and records must be made available if they 
have been identified in reasonable det^ul by a State commission, 
are deemed relevant by the State commission, and are necessary 
for the State commission to dischfirge its responsibilities. Boo^ 
and records of an affiliate that meet this test are available to the 
State commissions whether or not the affiliate company conducts 
business with the utility. 

The circumstances for which access is needed are described in 
this test: relevance to utility costs and rates, and necessary for the 
State commission to protect the public interest. For example, a 
multi-state utility holmng company may allocate joint and common 
costs among numerous non-utUity affiliates that may not transact 
business directly with the public utility affiliate regulated by the 
State commission. Nonetheless, access to the books and records of 
these affiliates may be essential for the commission to determine 
whether the utility company is allocated only its reasonable share 
of the costs. 

Q.6. S. 621 exempts from the Federal books and records provisions 
companies which are holding companies only because they own 
Qualifying Facilities, EWG's, and Foreign Utility Companies. What 
authority do States have to regulate these entities currently? How 
will S. 621 change State regulation of these companies? 
A.6. The authority of the State to regulate these three entities var- 
ies due to the application of different provisions of Federal law. Be- 
cause of these differences, each would be affected differently under 
S. 621. 

Qualifying Facilities (.QF's): QF's are creatures of Title II of the 
Public Utility Regulatoiy Policies Act of 1978 (PURPA). Under sec- 
tion 210, QF's are provided the right to sell power at wholesale to 
regulated utilities and to receive prices for their s£tles based on the 
costs the purchasing utility would otherwise pay to generate or 
purchase the power from another source. This pricing standard — 
called the avoided cost standard — is implemented by the State reg- 
ulatory commission with jurisdiction over the purchasing utility. As 
a practical matter, State commissions also play a role in approving 
the power supply contracts between utilities and QF's that embody 
these prices, as well as other terms and conditions. S. 621 does not 
affect PURPA, thereby leaving State regulation of QF sales intact. 



ihvGoogle 



Exempt Wholesale Generators (EWG's): EWG'b were created by 
the Energy Policy Act through the addition of section 32 of PUHCA. 
Under this section, an interest that a holding company acquires in 
an affiliate which is exclusively engaged in generating electric en- 
ergy to be sold at wholesale is exempt from PUHCA's otherwise ap- 
plicable restrictions, provided that certain conditions are met. Some 
of these oinditions involve State regulation. For example, under 
section 32(c), a holding company may not transfer facilities from a 
utility subsidiary to an EWG subsidiary without specific authoriza- 
tion by each State exercisii^ jiuisdlction over the utility. Further, 
under section 32(k), fin EWG may not enter into a contract to sell 
power to a utility ^Bliate without the prior approval of each State 
commission regulating the utility. S. 621 would repeal section 32 
of PUHCA, thereby abolishing EWG's as a separate cat^ory of 
generators, along with this State commission role. 

However, unlike PURPA with respect to the QF's, section 32 of 
PUHCA does not exempt EWG's from either the Federal Power Act 
(FPA) or State utility regulation. As a result, the rates for whole- 
sale sales by an EWG are subject to regulation by the Federal En- 
ergy Regulatory Commission under the FPA, Further, a utility's 
purchase of power from an EWG for resale to retail consumers is 
subject to State conunission review eis to whether the purchase is 
prudent, reasonable, or necessary. Because S. 621 does not affect 
the FPA and expressly preserves State utility law from pre-emption 
(sections 8 and 10), wholesale sales from entities that were EWG's 
under section 32 of PUHCA would continue. 

Foreign Utility Companies (FUCO's): FUCO's were also created 
by the Energy Policy Act through the addition of section 33 of 
PUHCA. This section exempts from PUHCA's restrictions any in- 
terest a holding company may acquire in an fiffiliate which owns 
or operates foreign utility companies, i.e. utility companies located 
outside the United States and earning no income from electric or 
natural gas transactions within the United States. Section 33 pro- 
vides different roles for State commissions depending on whether 
the holding company owning the FUCO affiliate was a registered 
or an exempt system. For exfimple, under section 33(aX2), exempt 
holding company systems may not acquire an interest in a FUCO 
until ^ey obtain a certification from each State commission exer- 
cising jurisdiction over a utility subsidiary that the individual State 
commissions have the statutory authority and resources to protect 
consumers from any direct or indirect effects FUCO ownership may 
create. By contrfist, under section 33(c), a registered holding com- 
pany may acquire an interest in a FUCO without prior approval by 
either the SEC or State commission. The only role for State com- 
missions regulating a utility subsidiary of a registered system is to 
make recommendations to the SEC that concern the issuance of 
securities by the holding company necessary to finance the acqui- 
sition of the FUCO. Because S. 621 would repeal section 33 of 
PUHCA, the ability of the States to grant or deny certification in 
the case of exempt holding companies or make recommendations in 
the case of registered holding companies would be abolished. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR D'AMATO 
FROM LARRY A. FRIMERMAN 
Q.I. What is the most important tool regulators need to protect the 
rate-payers? 

A.1. The most important tool for regulators is the set of structural 
prohibitions which exists under PIHICA. These prevent the abuse 
of conwrate form which could result in abusive self-dealing, cross- 
subsidization, or other anti-competitive or anti-consumer behavior. 
Section 11 (15 U.S.C. 79k) subsection (b) contains a prohibition on 
use of complex corporate forms in order to make it easier to detect 
and deflect abuses. Section 11 also contains a prohibition on diver- 
sification activities which are unrelated to the core business of Uie 
pubhc utility system. Sections 10 and 11 contain a prohibition on 
acquisition of retail electric or g£is service territories which are not 
contiguous or adjacent to other operating utUity companies of the 
holding company. Each of these prohibitions has prevented anti- 
competitive, abusive, and risky behavior on the part of registered 
holmng companies and exempt holding compeinies alike. 

These prohibitions and structural protections contained within 
PUHCA are often overlooked by industry observers because utili- 
ties and others claim regulators have sufBdent authority to dis- 
allow any inappropriate costs from rates, and because some claim 
there are sufficient intra-company separations to prevent costs or 
debt from one part of the holmng company from affecting the oper- 
ating utility subsidiary. These claims are not founded. 

First, there currently are some regulatory gaps which could per- 
mit the pre-emption of State regulatory disallowances of costs for 
both goods and services and for power sales. 

I have described the Ohio Power regulatory gap in my prepared 
statement. The net result of the Ohio Power decision is a pre- 
emption of the FERC's, imd arguably State commissions' authority 
to disallow inappropriate costs for goods and services from whole- 
sale (by the FERC) and retail (by the States) rates. 

The Mississippi Power & Light regulatory gap is briefly described 
in my prepared statement. In this case, the net result is that State 
commissions are pre-empted from disallowing in retail rates certain 
power costs which have been allocated to various jurisdictions by 
the FERC as part of a multistage holding company intrasystem 
allocation formula. The dollar amounts for such actions could be 
staggering, as was the case with the Grand Gulf pl£mt in MP&L. 

Other gaps exist as well. Certain transactions such as diversifica- 
tion activities fall outside of the purview of State regulatory com- 
missions with res[>ect to multistage holding companies because of 
the Commerce Clause. Certain intra-state diversification activities 
may be reviewed by a State if the State has granted the public util- 
ities commission statutory authority for pre-acquisition review of 
holding company transactions and approval authority for diver- 
sification activities. California is the only State that has a "little 
Holding Company Act" statute which comes close to protecting the 
consumers from diversification activities. While States conceivably 
could adopt such a statute, the likelihood of that happening in all 
60 States in the near future is not quite as good as uie likelihood 
of winning the lottery. 
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The Act also requires pre-acquisition review and prior approval 
for certain transactions. Some behaviors and actions do not readily 
lend themselves to effective post-hoc regulation. Many complex cor- 
porate structures, financial arrai^ements, or otherwise make it ex- 
tremely difFicult to detect and deflect inappropriate actions which 
could harm consumers or competitors. This prior review is not 
present under the Federal Power Act, and the FERC as configured 
is not equipped to hftndle the vast array of transactions which 
would have to be tracked if many restrictions are lifted and if prior 
review is not required. The FCC has pleinned to conduct financial 
audits of the Regional Bell Holding Companies once every 17 years. 
There have been countless instances of abuses that have been iden- 
tified by auditors when there have been reviews conducted, but the 
activities had long caused their desired effects. 

Premature repeal of PUHCA eliminates the anti-empire-building 
statute which serves as a primary barrier against market power 
abuses. In the congressional hearings from the 1920's imtil passage 
of PUHCA in 1935, witness after witness testified that such legis- 
lation was necessary to protect consumers and investors from the 
abusive and anti-competitive behavior of utility holding companies 
using corporate form and structure to unfair advantage. 

Electric utility holding companies are aggressively consolidating 
in an effort to expand their customer reach in order to get a leg 
up on potentiEil competitors in a pre-competitive sprint. Repeal of 
the integration requirement permits significant expansions into 
ever larger and non-adjacent geographical service areas by the 
largest investor-owned utility holding companies at the very time 
when we .should be guarding against potentially anti-competitive 
behavior. Elimination of competitors at the current pace has the 
potential to restrict competition and could artificially inflate prices 
paid by consumers once retail competition is implemented. It is not 
hard to imagine the type and magnitude of the activities incumbent 
utility holding companies will engage in an effort to position them- 
selves for maximum market reach. 

S. 621 does not contain sufHcient market power mitigation meas- 
ures and consumer protections to replace the existing protections 
it eliminates by the premature repeal of PUHCA. Instead, it pro- 
spectively affirms the authority of the State commissions, for retail 
rates, and the FERC, for wholesale rates, to deny inappropriate 
and unreasonable costs for goods and services from being passed on 
to consumers. 

However, this langu£tge neither prevents these potentially anti- 
competitive actions nor safeguards consumers from the results of 
such actions. First, there is no requirement that the FERC exercise 
its authority to prevent such abuses from occurring. Indeed, cur- 
rent FERC policies regarding market power mitigation are doing 
little to stem the tide of consolidation and concentration without re- 
peal of PUHCA. Second, the lemguage does not require the FERC 
to take certain actions to assure that existing mfu'ket power be 
mitigated. 'Riird, there is nothing which would prevent a State 
commission from being forced to choose between permitting a bank- 
ruptcy under its watch and allowing rate-payers to serve as under- 
writer for failed non-utility or new investment ventures. 
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Finally, there is no policy reason to free the laiige incumbent mo- 
nopoly multistage holding companies from restrictions preventing 
takeovers of other companies' retail service territories and their 
associated monopoly customers prior to the onset of competition. 
During such time, there would be extremely few, if any, other en- 
terprises which might have the financial wherewithal to acquire a 
large consolidated company's retail service territories or the legal 
approval to compete for that company's customers. Such a circum- 
stance is a recipe for unfair competition, not a level playing field. 
Some registered holding companies are spending billions of dollars 
in the form of retained earnings and plunging the cash into risky 
or pre-competitive businesses in order to position themselves to 
"compete." As has been said many times, the industry has evolved 
in certain ways during the past 60 years, but human nature re- 
mains the same. 

If retfiil choice were aviulable for all customers, removal of the 
integration requirement along with the diversification ban would 
not be as problematic because then customers theoretically could 
choose another provider rather than be stuck absorbing unneces- 
sary and unrelated costs. Yet, even after we transition to competi- 
tion, PUHCA's prohibitions on use of complex corporate structures 
will remain necessary in order to prevent utilities from abusive 
self-dealing emd cross-subsidies, thwarting competition and harm- 
ing consumers. 

In conclusion, it is unwise to prematurely repeal essential provi- 
sions of the Act such as the diversification ban and the integration 
requirement prior to the onset of retail choice for all consumers. It 
is further necessary to retain PUHCA's structural protections as 
well as to incon»rate additional market power protections such as 
those contained in Representative MfU'key's H.R. 3782 from the 
104th Congress. 

Q.2. The FERC says it has the authority to reject acquisitions and 
mergers which are against the public interest or whidi upset mar- 
ket power. In your opinion, is this authority sufficient to protect 
consumers? Why or why not? 

A^. The FERC does have such authority granted under the Fed- 
eral Power Act. In fact, for the first time in recent memory, the 
FERC has exercised this authority by rejecting conditions of the 
proposed Primergy merger on the grounds that it increased market 
power of the merged utilities. The FERC should be applauded for 
this action. 

However, there have been many mergers approved for which the 
FERC has not made such a decision £tnd where there appeared to 
be clear (but with slightly different circumstances) instances of util- 
ities increasing marl^t power, and where the merger was occurring 
to better position the merging companies to increase customer base 
prior to entering a competitively structured market. It is apparent 
that there should he additional clarity in the Federal Power Act re- 
gui^ng market concentration and afuliate relationships. For exam- 
ple, section 318 should be amended to prevent utiUties or affiliates 
from using ownership or control of any resource to create or main- 
tain a situation inconsistent with effective competition in any such 
market in which competition would benefit consumers. Under such 
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conditions, the FERC should order the pubHc utility to sell assets 
to a non-afliliated company, should require specific aim's-lei^h 
transactions, and/or should share access to assets on a comparable 
basis. Congress should direct the FERC to take any corrective ac- 
tion to eliminate undue concentration in any relevant geographic, 
product, or market. 

On the other hand, PUHCA has also protected consumers from 
market power abuses by banning certain types of empire-building 
activities under sections 10 and 11. These activities should still be 
banned until there is effective competition to supplant the signifi- 
cant regulatory shortfalls which would imdoubtedly occur if these 
activities are permitted. 

Consumers can face very substantial risk when participants in a 
concentrated market diversify into unrelated or unregulated busi- 
nesses in order to benefit the shareholders. For example, a holding 
company's use of all its retained earnings for investment in diversi- 
fied activities could jeopardize the operating compsuiies' ability to 
fijnd operations and growth. Congress should require and provide 
sufficient regulatory authorities to prohibit cross-subsidies between 
regulated and unregulated entities. Federal law should continue to 
bar utility diversification which threatens captive customers and 
fair competition. Federal taw should prevent abusive or preferential 
fifiiliate transactions. 

Q.3. The SEC has stated that it follows a policy of 'Vatchful def- 
erence" to the FERC when making decisions on holding company 
acquisitions. What additional protection does PUHCA provide to 
prevent market power abuses, if the SEC already defers these deci- 
sions to the FERC? 

A^. As indicated above, PUHCA places a premium on preventing 
the conditions that lead to abuse. As practitioners, we are skeptical 
of regulators' ability to detect, prevent, and remedy abuses. After- 
the-fact detection is expensive, intrusive of those companies who 
are acting proj>erly but still have to submit to the same "searches" 
that less benign comp£inies face, and unreliable. The strength of 
PUHCA's structural limits is that it reduces the opportunities to 
abuse. The Federal Power Act has none of the structural protec- 
tions that exist in PUHCA. 

Moreover, the FERC in recent cases has stated that in reviewing 
mei^rs, it will not review effects upon retail customers, only upon 
wholesale customers. The FERC's conclusion is unlawful, because 
the entire purpose of the Federal Power Act was to protect the con- 
sumers. The FERC, however, says it will "defer" to States. Thus, 
we have the SEC deferring to the FERC, who then defers to States. 
NASUCA members have had the unnerving experience of being 
told by State commissions that they need not address a particular 
form of abuse because the SEC or the FERC will. Regulated utili- 
ties sometimes encourage this type of buck-passing, au-guing to the 
SEC that the FERC will protect consumers and then arguing to the 
FERC that the FERC tacks the authority to do so. 

The solution to this problem is a umform set of market power 
standards, enforced by the agency who knows the most about the 
issues. Simply repealing PUHCA falls far short of that solution. 
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Q.4. SEC Rule 58 allows registered holdii^ companies to acqmre 
energy related subsidiEiries without prior approval. Are you at all 
concerned over the effect Rule 58 will have on diversification and 
m£irket power? Why or why not? 

AA. With respect to Rule 58, we believe the SEC erred by unilater- 
ally promulgating a rule reinterpreting the Act to provide whole- 
sale exemptions from SEC review for investments in a number of 
SEC-designated categories of non-utility ventures, in which multi- 
stage holding companies registered under the Act may now invest, 
in the absence of any congressional authorization. 

We also believe the SEC violated the requirement of PUHCA 
which states that investments by multistage holding companies 
under PUHCA must be consistent with an integrated public utility 
system, when it promulgated a rule which automatically exempts 
a number of categories of non-utility ventures from PUHCA's inte- 
gration requirement. This allows millions of dollars in unregulated 
investment, and fiiils to require the SEC's case-specific review or 
their prior authorization of non-utility ventures, tnus effecting an 
administrative repeal of part of the integration requirement. Ac- 
cordingly, both NASUCA and the Ohio Consumers' Counsel have 
appealed this rule. 
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The Chemical Manufacturera AssDciation (CMA) believes comprehensive Federal 
l^slation is necesaaiy in order for all the Nation's consumers to choose their dec- 
tndty supplier. Since electricity Sows in inter-state commerce. Federal legislatiiHi 
is necessary to facilitate a smooth transition to customer choice and to provide a 
C<msistent national framework. (See "Why Federal Legislation is Needed to Achieve 
Electricity Customer Choice," page 281.) Only Congress can pass legislation that 
assures a comprehensive approach to electricity industry restructuring and gives all 
consumers the right to choose their electricity supplier. Until all consumers have 
the freedom to choose their electricity supplier, consumer protection laws like the 
Public UtiUty Holding Company Act of 1935 (PUHCA) must be maintained. 

The CMA is a nonprofit trade association whose member companies represent 
more than 90 percent of the productive capacity of basic industrial chemicals in the 
United States. Electricity is a key energy resource for the chemical industj^, which 
purchases about 150-160 billion kWh oer year, at a cost of $5.6 billion. For some 
chemical manufacturers electricity can De as much as 80 percent of the cost of pro- 
duction. The ability of any entity to buy or sell electricity at negotiated rates is a 
critical CMA objective because electricity is the only commodity the chemical indus- 
try cannot purchase competitivelj[. CMA believes that all elecbicity consumers 
should have the right to choose their electricity supplier and that all consumers will 
benefit from customer choice. 

Under the traditional system in which electric utilities are regulated monopolies 
serving captive customers, prices are too high and mat disparities exist among the 
prices utiUties charge their industrial customers for electricitv. These disparities 
even exist within the same State. In Texas, for example, a higher-price utility like 
EI Paso Electric Company (as of January 1, 1993, the most recent data available 
to CMA) chanjed 5.73 cents per kWh for a typical industrial load whereas a ' 



price utili^ like Southwestern Public Service Company charged 3.48 cents per kWh. 

Mnpaied wiUi ' 
jacent to Duquesne, which charged only 3.77 cents per kWh. 



lispari^ is reflected by the fact that Duquesne Light 
5 cents per kWh compared with West Penn Power, located ad- 
, , . rhich charged only 3.77 cents per kWh. 

The most effective way to improve pricing and services and to eliminate such dis- 
parities is to require market-based competition. Only when customers can obtain 
their electricity from competing sources, with customer choice, will utilities be re- 
sponsive to customer concerns. This will lead to improved service to all consumers 
at lower prices. The electricity industry's long-term planning process will also im- 
prove. Sui>ject to market forces, generators will build only plants actually needed, 
and only at costs customers are willing to pay. Generators will bear the riska of 
technologies they own and operate, including risks due to changes in environmental 
laws. Environmental protection and energy ef&ciency will be achieved at a lower 
cost to society. 

Market forces and customer choice, not Government mandates or monopoly con- 
trol, should determine the supply, demand, and price. This principle should apply 
to electricity as it does to other energy resources. Electricity should compete on an 
equal basis with other ener^ resources in the marketplace. Buyers ana sellers ti 
electricity should be able to buy and sell under contract or in spot markets on mutu- 
ally acceptable terms. This approach will serve our Nation's interests bjr strengthen- 
ing the economy and increasing the United States' international com[>etitiveness. 

A CMA survey conducted in 1995 indicates that customer choice at the retail level 
would result in very substantial savings to our members. Just the survey sample 
alone — 18 CMA member companies — expected to save an aggregate of more tlum 
$216 million annually. Based on this data, the annual cost savings for total chemi- 
cals and allied products could ranee from about $700 million to $965 million. 

Chemical companies increasin^y compete in international markets on very tif^t 
margins. The only way a company can hope to remain competitive is by lowermg 
its coats of production. Despite the fact that electricity can account for 50-80 per- 
cent of production costs, it is the only input that manufacturers are unable to com- 
petitively source. At a time when more and more companies are choosing to locate 
abroad or in other States, the cost of electricity represents an important factor of 
production for companies to consider when selecting where to locate and invest 

The long-term promise of customer choice in electricity is lower cost power fyr all 
consumers and a growing, more productive, domestic economy. AcuMding to a recmt 
study which was conducted by the Citizens for a Sound Economy (CSE), a fiiUy ccnn- 
petitive electrid^ industry with universal customer chdce could lower elecbricity 
(nils by 30-40 percent The typical American family will save about $30 a mmttt^ 



ihvGoogle 



281 

or $360 a year. Customer choice means savings not only for consumcTS, but also for 
organizations like schools, hospitals, and local governments. This translates into ad- 
diUonal cost savings for society. 

Therefore, CMA strongly believes it is important to make wholesale and retail 
electricity generation markets competitive. Because of the natural monopoly charac- 
teristics ofelectridty transmission and distribution in the present market, contin- 
ued regulation of these functions is necessary to protect conBumers and to bring 
about customer choice of electricity supply. 

Until the retail electricity markets are competitive, PUHCA must be maintained 
Therefore, Congress must not remove any important consumer protection laws like 
PUHCA unless there is a competitive market established. Spedncally, the repeal of 
PUHCA should coincide with the date when all consumers can purcnase electricity 
competitively. As long as rate-payers remain captive customers of investor-owned 
utihties, PUHCA must be maintained to prevent rat«-payer cross-subsidization. 

Specifically, PUHCA requires the Securities and Exchange Commission (SEC) ap- 
proval before holding companies can diversify their businesses and a prior SEC de- 
termination of whether this transaction ia in consumers' interest. Therefore, the 
monopoly utili^ cannot bill rate-payers for the cost of other business activities. In 
a truly competitive electridtv market, consumers could shop elsewhere for power if 
utilities increase rates in order to subsidize failed diversifications. However, reform 
or repeal of PUHCA without retail competition will allow registered electric holding 
companies to invest in other businesses using rate-payer dollars. Bad investmente 
by the holding companies will result in higher electric rates for captive rate-payers. 
The potential exists for cross- subsidization between the businesses owned oy the 
holding company to the disadvantage of the captive electridtv consumers. 

Generally, diversification has not tended to improve the financial performance of 
electric utilities. In fact, even though State regulators of exempt holaing companies 
generally have some measure of authority over non-utility ana holding company fi- 
nandng, this limited authority has not been sufficient to prevent several non-utility 
business failures &om adversely affecting the finandal viability and credit standing 
of the exempt holding company status. (See "Elxamplea of Holding Company Diver- 
sification," page 282.) 

The results of diversification failures by exempt holding companies suggest that 
when a holding company diversifies into business in which it has no particular ex- 
pertise, the risks of diversification outweigh the benefits. Consumers generally do 
not eajm any of the benefits when diversifuation is successful, and like^ will Buffer 
harm if^diveraification is unsuccessful. Extending this risk to registered holding 
company electric consumers is not in the public interest 

In addition, the unprecedented rate at which investor-owned electric utilities are 
g punctuates the need for maintaining consumer protections until retail cus- 
choice becomes reality. Utilities could use the holding company structure to 
create mega-utilities above and beyond the control of Federal and State regulators. 
The need for maintaining consumer protection laws applies even more so to residen- 
tial rate^yers who individually can do little to impact electric utility practices. 

Therefore, CMA opposes S. 621 and urges the Senate to review all the complex 
issues invcdved in electric utility restructuring. This review will highlight the fact 
that customer choice in electricity will benefit all consumers — industrial, commer- 
cial, and residential. In order for all consumers to have the right to choose their 
electridty supplier, Congress must enact comprehensive Federal legislation. (See 
"CMA Priorities for Federal Legislation," page 284.) Piecemeal legislation like repeal 
of PUHCA will delay the time when all consumers can choose their electricity sup- 
pUer, unjustifiably maintain the Nation's last monopoly, and result in higher electric 
rates for captive rate-payers. 

CMA looks forward to working wj 
electric utility restructuring debate. 

Whjr FcMleral LegUlatlon is Needed to Achieve 
Electricity Customer Choice 

Under the traditional system in which electric utilities are r^ulated monopolies 
serving captive customers, prices are too high and great disparities exist among the 
prices utilities charge their customers for electricity. AccOTding to a recent study 
conducted by the Cituens for a Sound Ecmomv (CSE), a fbUy competitive electridty 
indusitey with universal customer dioice could tower electridty buls by 30-40 per- 
cent The typical American fbmUy will save about $30 a month, or $360 a year. 

A few States have already passed legislation that allows thmr dtizens to shop for 
lower electridty rates. Other States are considering legislation that dther gnnts 
dtiiens the ri^t to choose their supplier or initiates a study regarding customer 
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choice; unfortunately some States have ^ne in the opposite direction and passed 
anti-competitive tegMation. State initiabves for customer choice or retail competi- 
tion should be encouraged. However, Congress must act so that all of the country's 
consumers in all States — residential, commercial, and industrial — can achieve cus- 
tomer choice. Here's why: 

• Since electricity flows in inter-atate commerce, Federal legislation is necessary te 
facilitate a smooth transition to customer choice and to provide a consistent na- 
tional framework. 

• Only Congress can pass Federal legislation that gives alt consumers the right to 
choose their electricity supplier. Federal legislation will assure that all States im- 
plement customer choice in a consistent and timely manner that does not impede 
mter-state commerce. 

■ Regional electridl^ markets rarely correspond with State borders. Federal legisla- 
tion would faciUtate the necessary State cooperation for customer choice to benefit 
all consumers. 

■ If restructuring continues simply on a State-by-State basis, a "patchworic" of dif- 
ferent State approaches will result. This would delay the inevitable and poten- 
tially cause some economic turmoil. Federal legislation would promote a much 
more competitive and efficient utility industry, 

• Federal legislation should specify a "dale certain" bj; when all States will have 
granted their citizens customer choice. A date certain is necessary in order to 
open the Nation's electricity markets to all consumers in all Slates in a timely 
manner. 

• There should be Federal standards or guidelines of competition in the legislation 
for those States implementing customer choice. The standards should be dear and 
thorough enough to achieve a minimum national standard. 

• Federal legislation should authorize the Federal Energy Regulatory Commission 
(FERC) to define transmission and distribution. 

■ Federal legislation should state clearly that non-mitigable 'stranded costs" must 
be fairly shared by all the stakeholders as determined on a utili^-by-utilit^ basis. 
Congress must protect those customers exercising competitive options wluch are 
and nave been available (e.^., self'^eneration). Cizstomers should not be assigned 
any stranded cost responsibiht^ related to reductions in the amount of electricity 
purchased from their local utility, since they do not currently nor have they his- 
toricalW paid these costs when exercising options such as self-generation. 

■ Only Congress is able to assure a coniprehensive approach to electrid^ industry 
restructuring. Repeal or reform of the Pubhc Utihty Holding Company Act of 1936 
(PUHCA) and the Public Utihty Regulatory Policies Act of 1978 (PURPA), which 
include important consumer protections, must not be enacted piecemeal but must 
be part of comprehensive reform and timed to coincide with robust competition 
in uie retail electricity market. 

• There are certain issues which relate to the Power Marketing Administrations 
(PMA's), co-ops, etc., that can only he resolved in Federal l^islation. 

Examples of Holding Compai^ Diversiflcatlon 

Dire predictions of diversification abuses are based on the experience of exempt 
holding companies which are not restricted by the Puhhc Utility Holding Company 
Act. Indeed, costly diversification-related failures over recent years continue to ad- 
versely affect the financial position of utilities. 

The most recent study of diversification in the electric industn was prepared hy 
Edison Electric Institute (EEI). Based upon data contained in tiie stuoy, which is 
entitled "Electric UtiUties Ranked by 1992 Non-utility Earnings," we beUeve the fol- 
lowing observations can be extracted: 

• Electric utilities had invested over $30 billion in non-utiUty assets by the end <rf 
1992; 

■ The average return on non-utility assets for 1992 was approximately 1 percent; 

• Only 6 of the 62 utilities reporting both assets and retuni achieved returns at or 
above the utihty return; anci 

• Twenty-four of the 52 utility respondents achieved returns of less than 1 percent 

Generally, diversification has not tended to improve the financial performance at 
electric utility systems. In fact, even though the State regulators of exempt holding 
companies generally have some measure of authority over non-utihty and holding 
company financing, this limited authority has not been sufficient to prevent several 
non-utihty business failures from adversely affecting the financial viabili^ and the 
credit standing of the exempt holding company systems. 
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• Pinnacle West Capital Corporation (PWCC), the corporate parent of Arizona Pub- 
lic Service Corporation, lost millions following the failure of Merabank (a savings 
and loan owned by Pinnacle), forcing PWCC to issue debt at the holding company 
level, serviced b^ the revenues of the operating utihty subsidiary. 

• Pacific Enterprises, the parent of Southern California Gas Company, diversified 
into discount drug and sports equipment retailing, and oil ana gas operations. 
These businesses absorb«i $2 biiUon and brought the company to the edge of 
bankruptcy. In the first quarter of 1992, a $475 milhon chai]ge erased more than 
half of the company's $650 million investment in Thrifty Corporation, a retail 
drug chain. This charge eliminated the company's retained earnings. 

■ Prior to 1990, FPL Group, Incorporated, the parent company of Florida Power &, 
Light Company, acquired interests in cable television, insurance, and citrus fruit 

Sroduction. In 1990, diversification resulted in a staggering $752 million write- 
own related to FPL Group's troubled 1986 actguisition of Colonial Penn Group 
(an insurance subsidiary) and three other non-utility businesses. This, in turn, lea 
to a $391 million year-end loss. Moreover, when combined with the income FPL 
Group could have earned on the $116 million in cash that it spent to buy Colonial 
Penn plus the interest it paid to finance the mirchase, the damage is even larger. 
It has been reported that "conservatively, FPL Group's diversmcation has cost 
shareholders and the company more than $1.2 biUion in shareholder's equity and 
lost income."' In mid-Au^st 1991, FPL Group finally closed on the sale of Colo- 
nial Penn for $160 miUion, which was $415 million below FPL Group's 1986 pur- 
chase price. 

• In the 1980's, TEP (Tucson ElectHc Power) invested in hotels, in car financing, 
real estate, a Tennessee bank, a California savings and loan, and other ventures. 
At least partially as a result of diversification, "TEiP lost $82 million in 1969 and 
$387 million in 1990 before stopping payments on certain major loans and con- 
tracts in early 1991. TEFs stock dechned from a high of $65 per share in 1986 
to a dose of $6 at the end of 1990. Dividends on common stoctc were eliminated 
in early 1990 and dividends on preferred stock were scrapped in late 1990. In 
1991 the stock dipped as low as $3.60 per share. Six of TEFs creditors petitioned 
the Bankruptcy Court in Phoenix on July 16, 1991 to put TEP into an involuntary 
reorgBnisation under Chapter 11 of the U.S. Bankruptcy Code and TEP has had 
to scramble to reach out-of-court arrangements with more than 150 creditors to 
avoid bankruptcv. Fitullv, a shareholder class action suit was filed rlHiming that 
TEP and several of its former officers and directors misrepresented or hia facts 
about TEFs financial situation. Apparently, a $30 million settlement was wolfed 
out In 1990, TEFs new management decided to sell ofF its non-utility businesses 
over a 4-^ear period, writing dT $105 million as expected losses. Charles Bayless, 
the President and Chief Executive since July 1990 ''calls diversification a mistake 
tor utilities. 'Stick to the knitting" is 8 phrase that crops up often when he dis- 
cusses TEFs fiiture." ^ 

• CMS Energy Corporation (CMS) lost a total of $817 million between June 1990 
and June 1991 as a result of Michigan PubUc Service Commission's disallowance 
of more than $1 billion of outlays by CMS's utility subsidiary, Consumers Power. 
CMS wanted to diversify within the energy field using about $1,5 billion in assets. 
However, the Michigan r^ulators felt that CMS Chief William T. McCormick, Jr. 
would be violating a year-earUer pledge by his predecessor to use the $1.5 billion 
in assets to return Consumers Power to financial health. The regulators held that 
the utility could not make a profit fivm its regulated activity and then use that 
profit as It saw fit, without regard to the risks to rate-payers, especially since the 
utility wanted the protection of rate-of-retum r^ulation. 

• Hawaiian Electric Industries, Incorporated, the parent of three Hawaiian utilities, 
was forced to write off its investment in two non-utility subsidiaries, one being 
the Hawaiian Insurance and Guarantee Company. As a result of the $63.3 miUion 
write-ofF associated with the insurance business, both Moody's and Standard and 
Poor's placed the credit ratings of certain Hawaiian Electric securities under re- 
view for possible downgrade. Additional charges against 1993 earnings were re- 
cently announced to seMe claims brought by State insurance r^ulators. 



■EumplMftomafaHefaiedwithtbeSECin 1996 by a local law Dna, 
^Florida T^enil ml. 43,do. S, sec. 1, October 1991, p. 26. 

*Tht Ariiona XepiMie, *oL 102, no. 190, sec. P, November 34, 1991, p. 1 (quoliiis CharlM 
BaylMi). 
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expertise, the risks of diversification outweigh the benefits. Consiuuers generally do 
not eqjo^ any of the benefits when diversification is successful, and likely will suffer 
harm if diversification is unsuccessful. Extending this risk to registered holding 
c<nnpany electric cansumera is not in the public interest. 
CHA Priorities for Federal LegUlatlon 

• CMA strongly supports the designation of a "date certain" for implementation of 
customer choice for all consumers. 

• CMA supports including Federal standards or guidelines of competition in the leg- 
islation for those States implementing customer choice. The standards should be 
clear and thorough enough to achieve a minimum national standard. 

• An additional Federal standard of competition is needed in the l^pslation to state 
clearly that non-mitigable stranded costs must be fairiy shared by all stakeholders 
as determined on a utility-by-utility basis. 

■ Customers exercising competitive options that are and have been available (e.g., 
self-generation) should not be assigned any stranded cost responsibiUty related to 
such options. 

■ Federal legislation should include a requirement for the mitigation of market 

• Once customer chdce is achieved, antitrust laws should apply to utility functions 
that are no longer regulated, just as they do to other businesses. 

• Divestiture (rf generation assets should be stipulated as one legitimate means for 
achieving the elimination of self-dealing and mitigating strandM costs. 

• CMA very strongly supports a comprehensive approacti to the electricity industry 
restructuring. Repeal or reform of PUHCA and PURPA must not be enacted piece- 
meal but must be timed to coincide with robust competition in the retail elec- 
tricity market 

• Based on recent studies and research, CMA believes customer choice could benefit 
the environment- 

As an advocate of competition and customer choice, rather than monocKdy control 
and regulation, CMA strongly supports the designation of a "date certain" for imple- 
mentation of customer choice for all consiuners. CMA beUeves that a date certain 
is necessary in order to open the Nation's electricity^ markets tn all consumers in 
all States in a timely manner and to create a competitive, efficient utili^ indus^. 
In addition, a date certain must guarantee that all classes of consumers (resident!^, 
commercial, and industrial) will simultaneously have the right to choose their elec- 
tricity supplier. This will ensure that all constuners benefit from customer choice. 
The Ped^al Energy Regulatory Commission (FERC) should have fall-back authority 
to implement customer choice in States which do not implement customer choice. 
A date certain is necessary to assure that legislative requirements and changes have 
consistent timing so that there are no discriminatory practices during the tran^on 

In addition. Federal leoslation should specify Federal guidelines to provide the 
necessary framework for States to implement customer choice. These standards or 
guidelines should be clear and thorough enough to achieve a minimum national 
standard. Federal legislation should authorize tiie Federal Energy Regulatorv Com- 
mission (FERC) to define transmission and distribution in order to avoid Federal/ 
State jurisdictional disputes. 

Federal legislation should state clearly that non-mitigable stranded costs must be 
&irly shared by all of the stakeholders as determined on a utility-by-utility basis. 
Stranded costs should not be collected in a manner that stifies customer choice, i 



exit or entry fees for consumers choosing an alternative supplier. Customers exer- 
cising competitive options that are and have been available (e.g., self-generation) 



! utUities' legitimate utiU^stranded costs a 



case-by-case basis, with appeals to the courts rather than the FERC. 

Federal legislation should also include a requirement for the mitJAation of market 
power. Once customer choice is achieved, antitrust laws should apply to utility func- 
tions that are no longer regulated, just as they do to other businesses. Market power 
should be reviewed b\ the Federal Trade Commission and Departinent of Justice 
using established metnods. 

Remedies including divestiture should be available to mitigate excess market 
power. Divestiture should be stipulated as one legitimate means for achieving the 
elimination of self-dealing and miti^ting stranded costs. It is also important that 
electric utility activities, which continue as monopolies, i.e., transmission and dis- 
tribution, need to remain under cost-of-service-based rate regulation. 



Federal legislation should include provisions witii regard to the Public Utili^ 
Holding Company Act of 1935 (PUHCA) and the PubUc Utility Regulatory PoLcy Act 
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of 1978 (PURPA). Because both contain important consumer protections, repeal or 
reform of PUHCA and PURPA must not be enacted piecemeal but must be timed 
to coincide with robust competition in the retail electricity market. 

Critics of customer choice claim that it will harm the environment. However, cred- 
ible studies indicate that customer choice wilt not harm air quality. Under the Clean 
Air Act Amendments of 1990, the U.S. Environmental Protection Agency <EPA} has 
authority to regulate the air we breathe r^ardless of changes to competitive forces 
in the utility sector. 

According to recent research, including a mtyor study by the FERC, a competitive 
enei^ services industry will expand the opportunities for new higher-eflicient^ gen- 
eration units — driving out less efficient plants. Moreover, under the Clean Au- Act, 
r^julationB governing new generation units will require utilities to use new lower- 
emission environmental technologies — resulting in a net beneflt for the environ- 
ment. In addition, other credible studies indicate that customer choice wilt promote 
the use of deaner fuels. 

Therefore, CMA believes customer choice could benefit the environment. More- 
over, present laws, such as the Clean Air Act, clearly give the EPA the authority 
to take steps to ensure that pubUc health and the environment are protected. 
CMA Poaition on Ciiatonier Choice 

Market forces and customer choice, not Government mandates or monopoly con- 
trol, should determine supply, demand, and price. Electricity should compete on an 
equal basis with other eneisy resources in the marketplace. Buyers and sellers of 
electricity should be able to buy and sell under contract or in spot markets on mutu- 
ally acceptable terms. This approach will serve our Nation's interests by strengthen- 
ing the economy and increasing the international competitiveness of U.S. industry. 

Only when aU customers can obtain their electricity from competms sources, v/iui 
customer choice, will utilities be responsive to customer concerns. Ttus will lead to 
improved service for all consumers at lower prices. The electricity industry's long- 
tarm planning process will also improve. Subject to mailet forces, g«ierators wUl 
build only pUmts actually needed, and only at coats customers are willioA to pay. 
Generators will bear the risks of technolwies they own and op^te, inclucung risks 
due to changes in environmental laws. Environmental protection and energy efB- 
dency will be achieved at lower cost to society- 
According to a recent study that was conducted by the Citizens for a Sound Econ- 
omy <CSE), a fillip a '-■" '-----'- =-^--. ^.'- —> -. --. -^-■-- 

Bouid lower electndtj 

about $30 a month, or $360 a vear. 

Therefore, CMA strongly believes it is important to make both wholesale and re- 
tail electricity generation markets competitive. Because of the natural monopoly 
characteristics of electricity transmission and distribution in the present marxet, 
continued regulation of these functions is necessary to protect consumers and to 
bring about customer choice of electridly supply. 
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STATEMENT OF 
THE El^ECTRICmr CONSUMERS RESOURCE COUNCIL [ELCON] 

APRIL 29, 1997 

The Electricity Consumera Resource Council (ELCON) is very pleased to submit 
the following written statement on S. 621, the Public Utility Holdii^ Company Act 
of 1997. 

ELCON is a national association of industrial consumers of electricity. ELCON 
was organized in 1976. Our bylaws advocate Federal and State policies that assure 
an adequate, reliable, and efficient electricity supply at competitive prices. We have 
36 members with mf^or facilities in most of the 50 States, However, these compa- 
nies represent 5 percent of all of the electricity consumed in the United States. They 
employ over 2 million workers, and collectively have annual revenues in excess of 
$600 billion on assets valued over $700 billion. A factsheet listing the ELCON mem- 
bership is included with this testimony. 

ELCON is also a founding member of the Consumers for Fair Competition, a 
broad-based coalition of consumer groups that support strong Federal oversight of 
utiUty holding companies. Along with tnis statement are a membership list of the 
coaUtion and its Core Principles for Protection Agairtat Market Power Abuiea. 

Summary of PoaiUon 

ELCON strongly supports the introduction of real competition into the electric 
industry. ELCON further supports the elimination of all laws and regulations that 
infringe on the rights of managers and owners of capital to use that capital produc- 
tively in global and inter-state commerce. Yes, our members agree that even laws 
such as PUHCA, PURPA,» and m^or portions of the Federal PWer Act should be 
reformed or repealed, but only in the appropriate context The r^ht context is after 
real competition has been introduced in this industry. 

Our members understand the power of competition since the^ operate in highly 
competitive domestic and international markets. Real competition resists in con- 
sumers seeking innovative goods and services at the very lowest prices associated 
with the quality of service they desire. 

In a truly competitive market, produ< 

(2) meet the competition in terms of what price they a 
If any producer were either ineflident or sought to charge more than the market- 
deterinined price, consumers would switch suppliers and buy from a competitor. The 
real magic of competition is that it also forces innovation. Even a successful supplier 
in toda/s marke^lace with a large market share must continue to innovate to re- 
tain its customers. 

Unfortunately today, we do not have a competitive electricity market. We do not 
even come close, notwithstanding the actions of several States to restructure their 

Sower sectors. Customers are captive to a regulated monopoly supplier of electricity. 
3 fact, customers aren't given the courtesy of being called or treated like customers. 
They are mere "rate-payers" — a technical term for customers who cannot seek an- 
other supplier no matter how high the rates, how bad the service, or how obsolet* 
the product They do not have the opportunity or right to freely shop for these serv- 
ices and the result is a dreadful lack of innovation. If their local monopoly is effi- 
cient, and some certainly are, the customer benefits. However, if the local monopoly 
is, for any reason, inefficient, the customer has no choice but to pay the higher rates 
and accept the poorer quality of service. 
A. Introduction 

At issue before us today is tiia Public Utility Holding Company Act of 1935 and 
whether, in the names of^deregulation, competition, or free markets, we can repeal 
this Act and give existing Registered Holding Companies (RHC's) greater discretion 
to acquire, merge with, or create new corporate entities which PUHCA would othei^ 
wise restrict or prohibit. Such repeal would also allow new holding company ar- 
rangements to be created in ways we probably cannot or do not want to imagine. 
After all, PUHCA was enacted to redress unprecedented market concentration and 
market power abuse in the utility industry. 

We agree that truly competitive electric service suppliers should be allowed to 
compete in any line of business they desire. We are strong supp<wters of competition 
and believe that Government restrictions on mergers, acquisitions, and corporate 
structures should be minimal. 

iTbt Public Utility R^nilatory Polide* Act of 1978, 16 U.S.C, §824»^(h) {1994). 
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But kfs be candid. Today's electric utilities are not real businesses in the usual 
sense of the word. They are not yet competitive electric service suppliers. They are 
not subject to the full rewards (or pitfalls) of market discipline. Th^ are regulated 
monopoues. Their brethren, which are Government sponsored, include: the U!S. Post 
Office, Air Traffic Controllers, and water and sewage companies. All have captive 
rate-payers. Some are privately owned and operated; some are publicly ownea and 
operated. They are all the same— inefSdent and unimaginative. One problem with 
monopolies is monopoly management ia not motivated in the same way as managers 
of truly competitive businesses. Rather than operating under constant competitive 
pressures, ever aeekine new wavs to innovate or cut costs, managers of r^[ulated 
monc^lies operate under a mucn more lackadaisical "cost-plus" mentality. In many 
cases— such as high-cost electric utihties— it has becrane a cost-plus-plus situation. 

In &ct, by_ their own admission, high-cost electric utilities have atxumulated al- 
most $200 billion in uneconomic assets and liabilities.^ These costs are in excess of 
what market discipline would have allowed and are a direct measure of the inher- 
ently in^dent nature of monopolies. It is a growing travesty that many utilities — 
particularly RHC's — are using the huge cash flow, engendered by the fact that these 
uneconomic costs have severely inflated rates, to carry on a global buying binge of 
fbrdgn utilities and assets. 

Moat fortunately, in the United Kingdom, the Trade and Industry Miniatry has 
fluffed an attempt by The Southern Company— an RHC— to take over National 
Power PLC, one of Britain's two largest fossil-fired generating companies. The con- 
cern was that such a consolidation was not in the public interest because it would 
harm the newly disaggregated competitive industrv structure in existence since the 
government-owned monopoly utility was privatizea in 1990. We believe that a very 
similar bu^g binge, by RHC's in the United States, would result from premature 



repeal of PUHCA, and severely frustrate att^pts to Increase competit ____ 

U.S. power sector. Premature repeal of PUHCA does nothing but allow regulated 
multi-state monopolies to become bi^er, unnsulated monopolies, resulting in the 
anti-competitive consolidation of the ^ectric inmistiy.^ 
B. PUHCA Repeat Before or After Beal Competition? 

Should PUHCA be repealed before or after real competition is introduced? Put an- 
other way: Should PUHCA be repealed before or after we get rid of the monc^lies? 
Smne argue that PUHCA is merely an arcane securities law designed for an mdus- 

Sand era that has lone since gone. PUHCA repeal would also make it easier for 
utilitiea — induding RHC's — to better prepare themselves for competition, when 
and if that happens. 

PUHCA is not a securities law; it is, first and foremost, a consumer protection 
law. What does it protect? It protects consumers from the self-serving interests of 
monopolists. The history of mankind is replete with examples of bad monwolies. To 
be accused of "monopohzing" something is rarely meant as a compIimenL Yes, lef s 
get rid of PUHCA; but don't do it until you first eliminate the monopolists! 

Fortunately, the elimination of monopolists is beginning to happen, a change simi- 
lar to that brou^t to bear on other previouaW regtuated mdusbies. Many State and 
Federal policymakers have correctly observea that market fbrces and new technolo- 
gies have made obsolete the need to preserve the ri^t of utilities to be the sole mo- 
nc^ljr supplier of electridty. Many States are acung to introduce real customer 
choice including several pilot procframs that are underway to demonstrate the effi- 
cacy of retail competition in electric products and services. At the Federal level, bills 
have been introduced in the House and Senate to accelerate and complement this 
process. But we're not there yet In fact, we have a loiw way to go before the fruits 
of real competition will be eiuoyed by every citizen and business in this country. 

Unfortunately, repeal of PUHCA before a real competitive market in electridty 
is created Firobably would stop the limited competition that now is developing. Why? 
Because utilities could use the holding company structure to create mega-utilities 
above and beyond the control of Federal and State r^[ulators. 

We certainly do not mean to suggest that aU mergers are bad. The fact simply 
is, we do not luiow today the difference between good and bad meivers. 

The most compelling argument against the premature repeal of PUHCA is the un- 
certainty of how the emerging ctanpetitive marketplace is going to be structured. 



lEdisoa Electric Institute, Initial CommattM cf At Bditon Eitcbie Inttilutt, Federal Eneisy 
Regulatory CmnmiubD, Docket No. RHH-T-^WO CRecovery of Strwded Com by Public UtiS- 
tiN and IVansmittiiis Utilitie*'}, Deeonber 9, 1994, at 28. 

■Two addilioDBl appendices are includBd with this ttalament that: (1) dDCument (he bilad dl- 
veniilcation efforts of eumpt holdiiic companies that were allowed to ansage in lucfa mergen 
and acquisitions, and (2) mptmd to popular argunwiili made primarily by refUtered holdlnf 
companlea— in defense of the repeal of PUHCA. 
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Only in th« contest of a deariy defined market structure can a reaaonable and a 
safe detenninaljon of market power be made. We do not know at this time whether 
new meiK^s and acquisition oy electric utilities — especially by some of the larger 
RHC's — are in the public interest because we do not know what the new industiy 
will resemble. Issues, such as the need for Independent System Operators (ISO's)* 
<H' power exchanges," the markets for ancillary services,^ and vertical diaa^regation 
of the incumbent industry structured,'' are unresolved. 

On May 7, 1996, ELCON filed commenU with the Federal Enerj^ Regulator; 
Commission (FERC) in response to the FERC's notice of inquiry on utUi^ mergers. 
In those comments, we urged the FERC to adopt the Merger Guidelines of the U.S. 
Department of Justice (DOJ) and also the Federal Trade Commission (FTC). These 
guidelines stipulate, among other thin^p, that a rebuttable presumption should be 
established that maAet power exists if: (1) one firm dominates the mariut with 
over 40 percent of market sbare; (2) there are less than five substantial, reasonably 
CCTiparaole competitors in anv given market; and (3) entry is "difficult." 

In order to ascertain whetner a proposed merger or acquisition is in the public 
interest^ i.e., there is no threat of aWsive market or monopoly power, these guide- 
lines must be applied in the context of a given market and the market's geography. 
But what are the "maricet" and "eeogra^y" at issue? Certainly, it is not the old 
regulated industry structure crumbling at our feet. It is a different set of markets 
that are now only slowly emerging. Ilere are at least three possible scenarios for 
how this might play out 

(1) There may be one national or North American electricity commodity maricet, 
which some believe could become the largest commodity market on earth. 

(2) Others suggest that three to nine regional markets should be established. 
Three regional markets could be set up in each of the three existing electrical 
interconnections', alternatively, nine markets would map the nine adsUng 
regional reliability councils established by the North American Elecbric Rdi- 
aimty Council. 

(3) A third scenario would result in 50 or so State-run ma^et enclaves. This Bal- 
kanized firamewoik would likely result if Congress ultimately fiuls to enact 
comprehensive legislation. 

In each of these scenarios, the role and scope of ISO's, 
services, and the size and operation of various power exch 
ent and would exist to serve different masters. The degree oiantitnist concnn with 
respect to market domination, the number of viable competitors, or barriers to enta; 
would also vary from scenario to scenario. A market power problem in one scenario 
might not be a problem in another depending on the size of uie market or the abili^ 
of uie "I" in ISO to successfully mitigate potential market power abuse. 

Iliere are other equally important uncertainties. For example, how far are States 
willing to go to force utihties to operationally unbundle their systems, or to mandate 
the divestiture of generation from the r^utated delivery functions of the traditional 
utility? We do not have the answer now, but because of all of these concerns, the 
DOJ/FTC Merger Guidelines and other t^ts of market power may be seriously inef- 
fective in judging the merits of any merger proposal. 

As a result of this tremendous uncertainty, we question the motives behind recent 
utiUty merger proposals and attempts to more easily facilitate mergers and acqui- 
sitions which the complete repeEil of PUHCA would accompUsb. Repealing PUHCA 
in advance of real customer choice would allow utilities to use captive rate-payers 
as anchors in speculative diversification efforts. I.arge utihty monopolies will con- 
solidate into la^er utility monopolies and these enbties would be subject to less 
regulatonr overset to protect consumers. 

Both or these actions should be opposed. Both actions are overt attempts to lock 
in market power-Hrealty, monopoly power-^to ward off oncoming competition. These 
self-proclaimed attempte to "prepare for ctmipetition'' are nothing less than attempts 
by incumbent monopolies to shield themselves from " *" " 



] competition. Congress should 



*Set Electricin' Cootumen Reaource Council, ProfiUa on Electricity laiua: Independent Sy»- 
tem (praters. Ho. IS, March 1997. 

■See PadOc Gas and Electrk Company, San Diwa Oaa & Electric Company, and Southern 
Cslifbmia Edisan Company, Joint Application for Authority to Sell Electric Energy at Market- 
baled Ratea Ueing a Patier Exdiange (PX), Federal Energy Regulatory Commiuion Docket Ho. 
EIt96-1663-000. J^)ril 29, 1996. 

'See Erie Hint and Brendan Kirby. Electric-Pneer AndUary Service; Oak RidgB Kstioiial 
Laboratray, Energy Divimon, ORNL/COK-42e, 1996, 

' For ezamplt, Califomis'i three Urgett utilitiM am each divesdn 
gennatioD. In Maiiachuaetti, the State's largest utiU^, Manachus 
agreed to sell or spin off all of iti 
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not &11 for this. Thus, sa a pre-condition to the repeal or reform of PUHCA, we virge 
one of two things. 

First, enact comprehensive legislation that would enable all consumers to freely 
cbooae their electncity suppUers, thus ensuring a ccsnpetitive industry structure by 
date certain. In that event, the market will provide the consumer protection now 
intended Iqr PUHCA. 

The alt^native, though inferior to customer choice, is to strengthen S. 621 and 
ensure that adeijuate regulatory safeguards are in place to protect consumers firom 
any undue exercise in monopoly power that the repeal of PUHCA would enable. 



Lefs discuss what needs to be done to ensure adeouate regulatory overset in 
the absence of real com^ietition or customer clurfce ana in an envfaronmoit in which 
tig, huge, imall, and tiny electric mcmopoUes continue to exist Repeal of PUHCA 
w3l require amending the Federal Power Act (FPA) to strengthen the abihty of Fed- 
eral and State regulatory authorities to access the books and records of unregulated 
afBliated eompaniea of redstered holding companjr externa who may have trans- 
actions with any Federal Energy Regulator Commission and/cv State juriadicticMial 
regulated affiliate. This may appear complicated, and it is. The concon here is the 
potential for aelf-dealing, unfair cost allocations, and for croaa-subeidiiation between 
regulated and unregulated affiliates to the detriment of the captive rate-payers of 
the regulated afBUate. This concern ia hei|^itened by the ability of holding compa- 
nies to a«ct complex corporate structures with the explicit intent of frustrating leg- 
ulatory ovenigbt and competition. 

No captive rate^vers of a regulated enti^ — whether they be residential, small 
business, at large maustrial consumers — should ever be fterced to subsidize the un- 
r^ulated, diveraified investments t^ the regulated entity's parent company or any 
unregulated afSliate. All transactions between unregulated and regulated afTiliates 
muat be at arm's length and subject to regulatory oversight Far atartera, we rec- 
ommend the fbllowing changes to the FPA. 

First the FERC's access to books and records of utiUtY afftliates under the FPA 
is more Umited than the ^Cs under PUHCA. This pndtlem has also been identi- 
fied by the Securities and Exchange Commission in their report "The Regulation 
of Puhtic Utility Holding CtHnpanies."' Audit authority is an essential totd of r^ula- 
eFTBr" ' ■■ — 



tion, but the FERC does not have tlie power, under the FPA, to use its investigative 
powers to effectively monitor every cwnpany or affiliate in a registered system. Fur- 
thermore, the FERC cannot use its investigative powns sole& for the purpose rf 
aaaiating a State regulator in setting rates or enforcing a State rMulat^oy statute. 
S. 621 must include the enumeratimi of both Fedoal and State auditing authnities. 

Second, States shotild be afforded the aaroe level of access to utility nolding c<Hn- 
pa ny bo oks and records as Federal rwulatcnrs, and we believe the acceaa powers of 
the FERC should also be enhanced. S. 621 severely restricts State autbraity in a 
faahion that would inevitably hinder effective State oversi^t For example, requir- 
ing States to identify such bo<4s and records *in reasonable detail in a proceediiy 
bsbre the State ctanmission.'' and flother constrainiiw States with additimial quali- 
fications, will not produce tne intended results. In aadition, the FPA does not now 
give the FERC the authority to provide the books and recnds of its jurisdictiaial 
utilities to State cMnmiaaions that would otherwise be unable to access such bods 
and recnds for out-of-state affiliates of its jurisdictional utilities.* llie SEC has also 
identified this shortcoming in their report" It is also extremelv important that pro- 
tactiaDs at the State level be in place before PUHCA Is repealed. Legislation muat 
ensure iJiat State regulatoiy commissions have the resources to fully and effectively 
exodse these authorities. We reccmimend that the bill be amended to correct each 
(rf these problems, especially the right ti States to access books and records outside 
their bordus, and a requirement that State antbonties be strengthened and en- 
forceable bei(n« the repeal of PUHCA takes effect 

Cwiceming affiliate transactions, a sim^ transfer of PUHCA section 13 powers 
from the SEC to the FERC may not be suffidoit to plug the so-called "Ohio Power' 
rap; the FERC must be given additional powers to review affiliate transactions.'* 
'' ', the "cost" standard in section 13 may not be the ctHxect standard for re- 



Puither, 



"^ECRCimrt at 13a-S. 

»8BC R^«rt at 140-41. St* Ohio Powtr Compaity *. FtKC. 9M F.ad. TT». T8S-aS ID.C. 
Ciz.). art tknitd. 113 S.Ct 483 (1992). 
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nia^Dlvisioii of Investment luMpmant, J 

*/PASeetion 301(c) gives the FERC the ai 
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Merely transferring section 13 powers to the PERC will not affect the MimUaippi 
Power & Light doctrine, and important questions remain about the extent to which 
Federal review of afiiliate transactions iiisulates them from State review.'^ S. 621 
should be strengthened in order to provide sufEcient guidance on what constitutes 
an improper affiliate transaction. Congress should establish very clear standards on 



iate transactions in order to ensure that implemeotation by tJte FERC will effec- 
ly preclude any potential fbr self-dealing, nir unfair cost allocationa, and/or for 
cross-subsidization. States should also be given clear authority to review affiliate 



contracts — up-front — to assure that aU anti-competitive issues are adequately ad- 
dressed before they become a problem. 

Finely, we note that there ia no afGnnative finding in support of competition in 
any form — in fact, the word "competition" is never once used in the bill. As written, 
S. 621 presumes the continuation of monopolies with captive rate-psyers who are 
charged "rates" on a take-it-or-teave-it basis, not "prices" in a comoetitive maifcet 
place. The net efSect of this omissioi) would be to (eaerally sanction the unregulation 
of cuirraitly r^ulated monopolies. 
IX Tb» Real Solution la Real Competition 

The regulatory "fixes" we have proposed are difficult to define and will be difficult 
to implement Further, they miss the real problem. Our finjstration with regulation 
is that regulators cannot adequately police the transactions between regulated and 
unregulated affiliates. Regulators are routinely overwhelmed by the resources regu- 
lated entities are able to employ — due to their sizable cash flows— to fiiustrate the 
beet intended efforts in regulatory oversi^t. 

liie real problem is the fact that electnc customers do not have choice. Customers 
are captive and thus subject to exploitation by monopolists. The solution is not to 
ke^ customers captive and allow RHC's or ottier utilities with monmxdy pow«- to 
diversify into highn qwculative activities unrelated to their dectric buriiiess. The 
solution is to provide customers with a choice. Customer choice is a ri^t that ever; 
American dtizen and bunness deserves. Even the Federal Government could cut its 
chronic bui^et defidt if all Federal agencies were allowed to ccxnpetitiv^ procure 
dectricity. 

Customer choice works without harming reliabihty. Experience in foreign coun- 
tries, where choice a allowed, clearly demonstrates this fact. Customer choice wiU 
also greatly improve the resource planning process by removing any incentive to in- 
vest in uneconomic assets. As in any other unregulated industry, those who mske 
investments assume risk — not captive customos or rste-payers. Cuatomer choice 
will guarantee that innovative products and services, actually wanted or needed by 
consumos, will be forthcoming. That* s a huge improvement from today's werid. 

Once customers have chdce, the maAet can and will be able to protect customers 
from the mariut power of any individual supplier. Customers who do not want to 
pay exorbitant pnces simply vote with tliefr dollars and buy from another supplier. 
Then, and only then, will consumers be willing to discuss the amendment, if not the 
outri^t elimination, of PUHCA. Consumers want change. They want competition. 
Sadly, competition is not even close to being a reali^ in the current dectric indus- 
try, aitd S. 621 is silent on the issue. 

Rather than falling for the montHiolistfs argument that it is unfair to restrict 
RHC's from nmlring the same mistakes that ^wmpt holding companies have beoi 
allowed to make, we bdieve it is unfair to ke^ rate-payers captive to utilities that 
err. A utility's captive rate-payers— unlike its stoddtoldera— are unwilling Mrtnav 
in diversification efforts. Stockhddws who become disenchanted with the diversifi- 
cation dedsions can sell their shares and leave. Rate-payns cannot; they're stuck. 

In conclusion, we repeat, it is timt fiir cuatomer cnoice in eleetrieity. Then, and 
mly then, can ccmsumers protect themselves fron utility errors brou^t about t^ 
fbiled diversifications and other management indiscretions. 



"SEC Alport at Ul. 5m (MDion 133, Public Strvkt Co. ^Nrwiiaico, 17 FERC 161,123 
(1981), re&!r <Uaitd. 18 FERC 1SM>3e <1«82), ajrd, 832 F.2d. 1201 <10th Cir. 1987). 

"/d. See ifunubpi Awwr A U^ Co. v. JfiwiHUva, 487 U.S. 364 (1888). Under the ttU- 
HHwi PotMT A Limt doctrine, ^Stste runiltiota setting retail ratss bar* no eulbMl^ to qn«e- 
tioD me pnukneeM a PERC-approved allocation ofcapadtr purchases of electikanargyamma 
affiliates of a registend holding compacy ■ystem.* CiiKiiiiiad Gas & Electric Compenr and PSl 
Energy, inc. 84^RC 161,237 <199»r^ 
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ELCON is an association of lat^ industrial consumen of eledndty. Our mem- 
bers have facilities in most of the 60 States and in many fordgn countries. These 
companies produce a wide range of products, including aluminum, steel, petroleum, 
chemicals, industrial gases, glass, motor vehicles, electnmics, textiles, paper prod- 
ucts, and fbod. Our 35 member companies consume almost 6 percent of all M the 
eleetiicily in the United States. These companies require an adequate and reliable 
Bupplj of electricity at competitive prices. 

Member Companies 

A.E. Staley Manu&cturii^ Company Foid Motor Company 

Ae ftocessing Inc. General Motors Cwporation 

Mean Aluminum Corpravtion Honda 

Alliedl^nal Engineered Materials Intel Corporation 

Amoco Corporation LTV Steel C(«npany 

Anheuser-Busch Companies, Inc. Monaanto Chemical Company 

Armco Inc. Ocddental Chemical Corp<«ation 

Bethkbun Steel Corporation ORHET Coiporatioa 

BOCGasee Owens-Commg 

foistd-Myera Squibb Praxair, Inc. 

Corgill/North Star Steel Procter & Gamble Paper Products Co. 

Central Soya Company, Inc. Republic Engineered Steels, Inc. 

The Chevron Companies Shell Oil Products 

Cleveland-Cliffs Inc. Texaco 

Cone l£lls C(»poration The Timken C(»npany 

Dow Chemical, U.S.A. WCl Steel, Inc. 

Eastman Chemical Company Whiripool Corporation 

E.I. du Pont de Nemours & Co. 

MVESDIXA 

CONSUBIER8 FOR FAIR COMPETITION 

Core Prindplee Iter Protection Agnbut Market Power Abases 

In 1935, Congress enacted the Public Utility Holding Company Act (PUHCA) in 
order to reduce and constrain the exercise of maiket power m the investol^owned 
dectric and natural gas utilibr industries and to prevent abusive stock and business 
of &r-fiung investor-owned electric and ms utali^ holding companies. 



Tb* electric utili^ industry has changed signiBcantly since 1936, aiM more pro- 
fimnd dianges loom on the horizon. WhUe PUHCA boa protected consumers in part 
■» restraining market power, the market dominance m utilities stall continues to 
tnreaten captive consumers and the emerging ocanpetitive market 

Mergers, barriers to entry, self-dealing, and cross-subsidies can be used to stifle 
competitum. An efficient and competitive electric industry will not develop if the 
market conscAidates to a handful of large players or if c^tain participants are al- 
lowed to MigajK in discriminatory actiona. 

SatisMng PUHCA's underiying purposes— the mitigation of market power and 
prevention of inter-afBliate tranaactions and utility divetsifieations which threaten 
captive rateHMiyera— are the best possible policv options for msuring a truly cmn- 
petitive moike^lace. The administration of PUHCA does have dear limitationa. In 
a potential tranaition to a competitive electric marke^lace, the implementation of 
specific consumer^rimted reforms will be necessaiy. Most importantly. Congress 
should direct the Federal Bnmy Regulatory Commission (FEBlT ' 



thMi^ of the Securities and rSchangs CiMnmissiiM) under PUHCA to protect ctm- 
sumos from market power abuses. In considerii^ legislatitHi affecting the structure 
ot the electric indust^, induding PUHCA rq>ear or reform, Congress must address 
the following specific issues; 

• Mergers and Acquisitions. When two competitors merge, one less partidpant 
competes in the nuuke^lace. In addition to preserving the existing authori^ to 
address utili^ mergers at the Department rf Justice and Federal Trade Ctmimis- 
sioa. Congress sho^ direct the FERC to reject or condition, as appn^iriate, any 
proposed roergv induding ^ and electric cnnbinaticns, or acquisition thst cr- 
ates, exaceibatea, wr maintaina maAet power ir --" — >— -* ——"».;- -_^.. 
or service msAet. The FERC should rqect ai 
aumer benefita can be achieved through other in 



b.Google 



■ Market Concentration. Undue dominance t^ a player in any geographic or 
product maiket will frustrate and eventually eliminate effective campebticm. Con- 
gress should direct the FEIRC to take any coirective action to eliminate undue 
concentration in any relevant geographic, product, or service market. 

• Utility IMveratflcBtlon. Consumera can face suhetantial risk when participants 
in a concentrated market divo-sify into unrelated or nonregulated businesses to 
benefit the shareholders. Congress should require and provide sufficient regu- 
latory autiiorlties to prohibit cross-subsidies between regulated and nonr^ulated 
entities. Federal law should bar utility diversification that threatens captive cus- 
tomers (i.e., generation and transmission dependent consumers, consumers served 
by distribution systems that are not subject to competition) and fair competition, 
and prevent abusive or preferential affiliate transactions. Any definition of cross- 
subsidization should capture the full value of tangible and intangible assets trans- 
ferred between regulated and nonregulated entities. These protections should be 
waived when vibrant structural competition exists in relevant markets. 

■ TranamlBsion. Even with the FERC's expanded transmission access authority 
granted under the Energy Poiicy Act of 1992, the potential exists for transmisgion 
owners to use their control of essential facilities to favor their own powo* Mlea. 
Moreover, payment of successive transmission fees for use of individual utilitv 
transmission &cilities within a given geographic market can create economic inef- 
ficiencies and market distortions. To ensure implementation of competitive power 
markets and to check market abuse, Congress should direct the FEHC to devdop 
guidelines for and require mechanisms to ensure the independent control, aer- 
ation, and planning of the grid and efficiently functioning nondiscriminatory and 
ge<%raphically broad independent transmission service. 

■ Reliability. All market participants have responsibility to ensure effective func- 
tioning of a reliable and competitive electricity market The FEIRC must ensure 
that not one market participant is able to avoid the responsibilities t<x reliabili^ 
or to cloak anti-competitive activity in the guise of reliability concerns. The FERC 
should establish ana enforce nondiscriminatory rules and guidelines for ensuring 
reliability and for ensuring that each market participant fiufills ita contractual ob- 
ligations, particularly in cases where a mariEet participant attempts to manipulate 
operating procedures and guidelines so as to unduly influence the maiket clearing 

• FERC Review of Wfaoleaale Electric Rate*. The role of the FERC in reviewing 
and setting wholesale electric rates will be vastly reduced in a vibrant competitive 
mariut However, given the anticipated continued concentration and potential mo- 
nopoly contrcd of products and services in certain markets, and in certain time pe- 
riods, it is important for the FERC to retain it* author!^ to regulate effectively 
rates— either on its own initiative or upon a complaint — where the potential fen" 
market power abuse continues. 

• Aooeaa to Information. To assist the efficient operation of a competitive market, 
Coneress should: (1) provide the Federal and State regulators with complete and 
timely access to rele'rant corporate boc^ and records to uncover and prevent dis- 
criminabny transfier pricing; (2) provide Federal and State regulators with audit 
authority regardless of the corpwition's location; (3) direct the appropriate regu- 
latory bodies to provide competitors with ccouparable access to relevant customer 
information; (4) require the FERC to make all relevant transmission use and pric- 
ing information available to all interested parties on a real-time basis; <6) give the 
FERC the authority to require the unregulated electric utility afQliates to disdose 
their afSliations; and (6) require that State regulatory authoritiea provide ade- 
quate protecti<xi for utili^ customer proprietary information and data. Utility in- 
formation on individual customer sit« should not be shared with affiliates in the 
aggr^ate unless such information is made available to competitors and individual 
site data should not be divulged unless the cust<aner has provided knowledgeable 
written consent. 



Air Conditioning Contractors of America 

Angle Conwsy (202)483-9370 

American Public Power Association 

Jane Cirrincione (202) 467-2900 
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nergy Study Ii 
(202) 628-140 



Northern California Power Agency 

Roger Fontes (916)781-4203 

Ohio Consumers' Counsd 

Larty Frimerman (614)466-9657 

Public Citizen 

Charles Higley (202)546-4996 



RENEW Wisconain 

Michael Vickennan (606)265-4044 

Wisconsin Public Power Inc. System 

RoyThmy (608)S37-26^ 

AfTENDDCB 
s of Holding Company Diversification 

Dire predictions of diversification abuses have their precedent in the experience 
of exempt holding companies which are not restricted by PUHCA. Indeed the coaU^ 
diversiacatiDn-rcdkt«l lailures over recent years continue to adversely affect the fi- 
nancial podtion of utilities. 

"Hia moat recent study of diversification in the electric industry was pr^rared by 
Edison Electric Institute (EEI). Based upon data contained in studies, which are en- 
titled "Electric Utilities Ranked )w 1992 Non-utiUty Earnings" and 'Electric Utili- 
tiaa Ranked by 1992 Non-utili^ Assets," we believe the following observations can 
be extracted: 

• Electric utilities had invested over $30 billion in non-utility assets by the end of 
1992; 

• The aoemge return on non-utility aisetg for 1992 waa appnxdmately I percent; 

• Only 5 of the 52 utilitieB renuting both assets and return achieved returns at or 
above the utility return; and 

• Twenty-four of the 52 respondents achieoed retuma of leu than I percent on assets. 
We believe this data speaks volumes coQceming the potential risks of unbridled 

holding company diversification absent PUHCA. Generally, diversification has not 
tended to improve the financial performance of electric utility systems. For every 
moderate winner, there has been a mtyor loser. 

In &ct, even though State r^ulalors of exempt holding companies generally have 
Mxne measure of authority over the non-utiU^ and holding company financing, this 
limited authority has itot been suffident to prevent aevml non-utility huaineBaes 
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_._ , ___„ .B savings 

and loan owned by Pinnacle), forcing PWCC to issue debt at the holding company 
level, serviced bjf the revenues of the operating utihty subsidiary. 

■ Pacific Bnterpnaes, the parent of Southern California Gas Company, diversified 
into discount dn^ and sports equipment retailing, and oil and gas operations. 
These businesses abswbed $2 billion and brought the company to the edge of 
bankrupt^. In the first quarter of 1992, a $476 million cha^e erased more than 
half of the C<»npaily's $650 million investment in Thrifty Corporatian, a retail 
drug chain. This charge eliminated the company's retained earning. 

■ Prior to 1990, FPL (^up. Incorporated, the parent company of Florida Power & 
Light Company, acquired intmsts in cable television, insurance, and citrus fruit 

S reduction. In 1990, diversification resulted in a sta^Egering $762 million wiite- 
Dwn related to FPL Group's troubled 1986 accjuisition of Colonial Peon Group 
(an insurance subsidiary) and three other non-utility businesses. This, in tum, led 
to a $391 million year-«id loss. Moreover, when combined with the income FPL 
Group could have earned on the $116 million in cash that it spent to buy Colonial 
Penn plus the interest it paid to finance the purchase, the damage is even larger. 
It has been reported that "conservatively, FPL Group's diversuication has cost 
shardiolders and the company more than $1.2 billion m shareholder's equi^ and 
lost income."'* In mid-August 1991, FPL Group finally closed on the sale of^Cdo- 
nial Penn for a paltry $150 million." This was $415 million below FPL Group's 
1985 purchase price. 

• Tuscon Electric Power's (TEP) fall was spectacular. In the 1960*8, TEP invested 
in hotels, car financing, real estate, a Tennessee bank, a California savings and 
loan, and aOux ventures. At least partial^ as a result of divetsificatiM), TEP lost 
$62 million in 1969 and $367 million in 1990 before stopping payments on certain 
mtgm* loans and contracts in early 1991. TEP's stock crashed Gram a hi(di of $65 
per share in 1986 to a close of SG at the end of 1990. In 1991 the stocK dipped 
as low as $3.60 per share. Dividends on common stock were eliminated in eaiiy 
1990 and dividends on preferred stock were scrapped in late 1990. 

Six of TEPs creditonipetitioned the Bankruptcy Court in Phoenis, Arizona, on 
July 16, 1991 to put T£!l> into an involuntary reorganization under Chapter 11 
of the U.S. Bankruptcy Code and TEP has had to scramble to reach out-of-court 
arrangements with more than 150 creditors to avoid bankruptcy. Finall:r, a share- 
holder class action suit was filed claiming that TEP and several of its former 
officers and directors misrepresented or hid facts about TEFs financial situation. 
Apparentlv, a $30 million settlement was woiked out. In 1990, TEPs new man- 
agement decided to sell off its non-utility businesses over a 4-year period, writing 
on $106 million as ^«cted losses. Charles Bayless, the President and Chief Ex- 
ecutive since July 1990 "calls diversification a mistake for utilities. 'Stick to the 
knitti^ is a phrase that crops up often when he discusses TEPs future." '^ 

• CMS ETnewy Corporation (CMS) lost a total of $817 miUion between June 1990 
and June 1991 as a result of Michigan Public Service Commission's disallowance 
of more than $1 bilUon of outlays by CMS's utility subsidiary. Consumers Power. 
CMS wanted to diversify within the energy field using about $1.5 billion in assets. 
However, the Michigan regulators felt that CMS Chief William T. McCormick, Jr. 
would be violating a year-earlier pledge by his predecessor to use the $1.5 billion 
in assets to return Consumers Power to fmandal health. The regulators held that 
the utility could not make a profit btmt its r^ulated activi^ uid then use that 
profit as it saw fit, without r^ard to the risks to rate-payers, especially since the 
utility wanted the protection of rate-of-retum regulation. 

• Hawaiian Electric Industries, Incorporated, the parent of three Hawaiian utilities, 
was forced to write off its investment in two non-utility subsidiaries, one being 
the Hawaiian Insurance and Guarantee Company. As a result of the $63.3 million 
write-off associated with the insurance business, both Moody's and Standard and 
Poor's placed the credit ratings of certain Hawaiian Electric securities under re- 
view for possible downgrade. Additional charges against 1993 earnings were re- 
cently announced to settle claims brought by State insurance r^ulators. 



"Florida Trend, toL 34, no. 6, He. 1, October 1991. p. 26. Tor cotaparisoo. Federal bankiiw 
rwilators have estimated CenTnut Savinss, one of the largert — if not the largest — U.8. bank 
Elilures, will cost toipayen S2 billion.' Jd. 

"UPI Intonational, Augiut 17, 1991, statei that Cobmial Penn actually sold for 1130 million. 

>*7^ Arizona Reptiblic. vol 102, no. 190, tec. F, Nmember 24, 1991, p. 1 (quoting Charies 
Bayless). 
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The results of diversification failures by exempt holding companies surest that 
when holding companies diversifj| into businesses in whi^ they have no particular 
expertise, the risks of diversification outweigh the benefits. Conamners generally do 
not *BJoy any of the benefits when diversification is successfiil, and likely will suffer 
harm if diversificatioD is unsuccessful. Extending this risk to registered holding 
ccxnpany electric consumers simply is not in the public interest. 

APPENDIX C 
Responsea to PUHCA Repeal Ai^unwntfl 

1. ni« NOT true that only IS companteg are ttUl subject to PUHCA. 

• All companies that own, operate, or acquire electric and some gas utilities are 
subject to r^:ulation under PUHCA 

• Only 15 utility holding companies— ei 

may currently be subject to re^istrati... . ., ,_, 

holding eompaniea are subject to PUHCA and are required to meet veiy strict 
standards in order to maintain their exemptions. 

• These exemptions most often require the utilities to confine their utility oper- 
ations primarily to a single State. This ensures that State utility commissions 
can regulate the utility affiliate operations and diversification, that captive rate- 
payen do not subsidize auck affiliate operationa, and also Uiat the many abuses 
among boldini| company affiliates that occurred in the 1920'b and 1930 s do not 
reoccur. The SEC is responsible for this oversight of the multi-state registered 
holding companies, since no single State can r^ilate their activities. 

> Non-utiUt^ businesses are also subject to PUHCA and are restricted by it in 
their acquisitions of utilities. 

• If PUHCA were repealed, not only the current 15 registered holding companies, 
but every other utility in the country, as well as non-utility businesses, would be 
free to acquire widely dispersed udltty affiliates and engage in other multi-state 
activities and practices that in the 1920's and 1930's were found harmful to con- 
sumers and investors because States were unable to r^^ulate those practices. 

• If PUHCA were repealed, the exempt holdinR companies would no longer have 
to maintain their exemptions by confining their utility operations primarily to 
a single State. State commissions would then not only fait to have control over 
the current 15 registered multi-state holding companies and their affitiates, 
tfa^ could also lose control over existing exemi>t holding companies, that would 
be ftee, in the absence of PUHCA, to engage in unconditioned inter-state and 
foreign acquisitions and operations. 

2. It U appropriate far regUUred holding eoiapanie* to have more restrie- 
ttant on their aeUvUies beeauee their miUtistate aettoittes prevt ' 
single State fttun being able to control all their affiliate aetivUies. 



tions on their aenvities beeauee their muliCstate aettoities prevent any 
angle State ftnm being able to control all their affiliate aetivUies. 

■ The re^tered holding companies have mounted a strong campaign complaining 
of unlair discrimination against them, vis-a-vis the exempt holding companies. 
The roistered hcddii^ companies should be treated differently because they are 
different: Their activities extend beyond the jurisdiction of any single State com- 
miaaion and they have large captive-customer service territones. 

■ Moreover, the two new «cemptiona from PUHCA added in 1992, Exempt Whole- 
sale Oeoerators (BWG's) and Foreign Utility Companies (FUCO's), abeady give 
both registered and exempt holdine companies (as well as non-utilities) freedom 
to invest in wholesale generators loeat«i throughout the United States and to 
invest in irttolesale generation, transmission, and distribution facilities located 
throu^out the world, as lon^ as the Slate commissions regulating their U.S. 

utility affiliatea haoe the ability and intention to protect captive r " 

PUHCA were simply r^>ealed, this protection would vanish. 

, . "Z has just recently allowed the Southern Company, which 

already owns a distribution utility in the United Kingdom among other foreign 
utilities, to invest 100 percent ot its profits (retained earnings) in foreign utili- 
ties. It therefore does not appear that registered holding companies have en- 
countered any undue disadvantage in foreign development, despite the fact that 
this was one of the concerns of the 1935 Act — that captive rale-payers in the 
Umted States would subsidixe risky foreign utility investments. 
8> The number of regtetered holding companies is growing. 
• A few years ago, there were only 13 registered companies; teday, there are 15. 
Moreover, there are several new propoeed mergers before the F^RC in whidi 
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the applicants state that the merged company will become a registered holding 
company. 
■ The inereaae in registered holding companies indicates: (1) that a multi-state 
mergM' trend is in progress, exacerbatiqe the existing problem of lack of State 
commission control over multi-state holcung companies, and (2) that the merg- 
ing companies do not consider the current restnctions associated with being a 
regiBtered holding company to outweigh the benefits of such status. 
4. There U no wval tupport for the tlatenteat that the abutet of the 19X0'* 
and 1930'* < 



• PUHCA has prevented their recurrence to date. Once it is gone, many of the 
same abuses may resurface. Human nature — and the propensity for a monopo- 
list to abuse its monopoly power— has not changed since the 1920's and 1930's. 

• Feat example, even rwistered holding companies now must confine their merger 
partners to nearby States. If PUHCA is repealed, mergers can occur between 
geographically disparate utiUties. This happened to be one of the central con- 
cerns in 1935 when the growth and the extension of holding companies bore "no 
relation to economy of management and operation or the integration and coordi- 
nation of related operating properties, " 

• Another of the chief concerns of the original 1935 Act was the double-leveraging 
by upstream holding companies, controlled by small numbers of investors, and 
based on the (grating company assets, that ultimately led to huge losses for 
utility investors. Undo" PUHCA, double-leveraging (double-borrowing aminst 
the same assets by means of loan or bond proceeds in a holding company being 
invested as equity in a lower-tier company, which had its own debt) was elimi- 
nated. Although the SEC contends that investors now have the abihty to detect 
such leveragit^, substantial losses by utiUty affiliates must ultimately result in 
harm to utility rate-payers by raising the cost of capital of the holding company. 
The State commissions have a limited abiUty to protect rate-payers where this 
is the case. 

• Some promoting PUHCA repeal rely in j>art on the fact that the FERC requires 
utiUties to keep their accounts according to the uniform system of accounts. 
However, the f^RC waives this requirement for utilities selling only at market- 
based rates. 

• Those promoting PUHCA repeal also rely on the fact that the FERC r 
wholesale rates. However, in reviewing wholesale rates, the FERC ii 



a 



ly relying on the negotiations among the utilities and their customers i 



o establish market-based rates. If multi-state holding companies are al- 
lowed to own utilities as well as power marketers and service companies across 
the country, rate negotiations among utilities may become increasingly a matter 
of afOliate self-dealing, directly or indirecUy. 

■ Moreover, the huge holding companies that are likely to result if PUHCA is re- 
pealed may be able to quickly eliminate any real competition from smaller com- 
panies as a result of their sheer size. Thus, the 'Market" in which the FERC 
intends to relv to set Just and reasonable rates may soon well be the product 
of utiU^ self-dealing within an oligopoly. 

• There is very little that has changed in terms of the risk of foreign utility in- 
vestments since 1935, i.e., foreign utility investments are still extramely nsky. 
In May 1996, the trade press recounted three different instances where uie bills 
for electric power fiwm U.S. -owned power facilities in foreign countries have 
simoly not been paid. 

:CA has safeguards that ensure that captive utility customers will not sub- 
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S.621 



To Rfwd the Public Utility Holding Conipuij .Act of 193&, to ouet the 
PuMie UtiliQ' HtMitifc Company Act of 1997, and for other purpoaes. 



IN THE SENATE OP THE UNITED STATES 
April 23, 1997 
Mr. D'Amato (tbr himadf, Hr. HURKOWaia, Mr. DODD, Mr. SutBANBS, Ur. 
QKiMM, Hr. Shelby, Hr. Hack, Hr. Paircloth, Ur. Allard, Hr. 

LOTT, Mr. DOMEKia, Hr. AXAXA, Hr. INOUTB, Hr. COATS, Ur. COCH- 

BAN, Hr. Roberts, Mr. Brownback, Ur. Coverdell, Mr. Specter, 
and Ur. Nickles) introduced the following billj which wms read twice and 
n Bonking, Houaing, and Urban Afbirs 



A BILL 

To repeal the Public Utility Holding Company Act of 1935, 
to enact the Public Utilily Holding Company Act of 
1997, and for other purposes. 

1 Be it enacted by the Senate and Home <^ Bepresenta- 

2 tivei of the United States qf America in Congress assembled, 

3 SBCnONL SHORT TITI& 

4 This Act may be cited as the "PubUc UtiUt^' Holding 

5 Company Act ofl 99 7". 

6 BBC 1. FINDINGS AND PVRP08B& 

7 (a) FlKDlNOS. — The Congress finds that^ 
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1 (1) the Public Utility Holdintf Compiiiiy ^Vet of 

2 1935 was intended to facilitate the work of F'edenil 

3 and State regulators by placing certain constraints 

4 on the activities of holding company systems; 

5 (2) developments since 1935, including changes 

6 in other regulation and in the ^ectric and gas itulus- 

7 tries, have called into question the continued rel- 

8 evance of the model of regulation established by that 

9 Act; 

10 (3) there is a continuing need for limited Fed- 

1 1 eral and State regulation in order to ensure the rate 

12 protection of utility customers; and 

13 (4) limited Federal r^;ulation is necessary to 

14 supplement the work of State conmiissions for the 

15 continued rate protection of electric and gas utility 

16 customers. 

17 (b) Purposes. — The purposes of this Act are — 

18 (1) to eliminate unnecessaiy regulation, yet 

19 continue to provide for consumer protection by faeili- 

20 tating existing rate regulatoiy authority through im- 

21 [Ht>ved Federal and State commission access to 

22 books and records of all companies in a holding com- 

23 pany system, to the extent that such information is 

24 relevant to rates paid by utility customers, while af- 
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3 

1 fionfing conqMnies the Oeadbility required to eci^^ 

2 in the enetfor markets; and 

3 (2) to address proteetioD of deetrie and gas 

4 otilhy eoshHoers by fmmdiiig tor Federal and State 

5 access to books and records of all eon^wnies in a 

6 lK4diog company tiystem that are rdevant to utility 

7 rates. 



9 For porposes of this Act — 

10 (1) Ute term "afCUiate" of a company means 

1 1 any company 5 percent or more of the outstanding 

12 voting securities of irtiich are owned, controlled, or 

13 held with power to vote, directly or indirect!}', by 

14 such company; 

15 (2) the term "associate company" of a company 

16 means any company in the same holding company 

17 system with such company; 

18 (3) the term "Commission" means the Federal 

19 Enei^' R^uiatoiy Commission; 

20 (4) the term "company" means a corporation, 

21 partnership, association, joint stodc company, busi- 

22 iiess trust, or any organized group of persons, 

23 whetlier incorporated or not, or a receiver, trustee, 

24 or other liquidating agent of any of the foregoing; 
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1 (5) the term "electric utility company" means 

2 any company that owns or operates bcilities used 

3 for the genera^n, transmission, or distribution of 

4 electric energy for sale; 

5 (6) the terms "exempt wholesale generator" 

6 and "foreign utility company" have the same mean- 

7 ings as in sections 32 and 33, respectively, of the 

8 Public Utility Holding Company Act of 1935, as 

9 those sections existed on the day before tiie effective 

10 date of this Act; 

1 1 (7) the term "gas utility company" means any 

12 company that owns or operates facilities used for 

13 distribution at retail (other than the distribution 

14 only in enclosed portable containers or distribution 

15 to tenants or emplcQ'ees of the company operating 

16 such facilities for their own use and not for resale) 

17 of natural or manufactured gas for heat, l^t, or 

18 power; 

19 (8) the term "holding company" means — 

20 (A) any company that directly or indirectly 

21 owns, controls, or holds, with power to vote, 10 

22 percent or more of tlie outstanding voting secu- 

23 rities of a public utility company or of a holding 

24 company of any public utility company; and 
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1 (B) ai^ person, determined by the Com- 

2 mission, after notice and opportunity for hear- 

3 ing, to exercise directly or indirectly (either 

4 alone or pursuant to an arrangement or iinder- 

5 standing with one or more persons) such a con- 

6 trolling influence over the management or poh- 

7 eies of any pubUc utility company or holding 

8 company as to make it necessaiy or appropriate 

9 for the rate protection of utility customers with 

10 respect to rates that such person be suk^ect to 

11 the obligations, duties, and liabilities imposed 

12 l^ this Act upon holding companies; 

13 (9) tiie term "holding company ^^Btem" means 

14 a holding company, together with its subsidiaiy com- 

15 panies; 

16 (10) the term "jurisdictional rates" means 

17 rates established l^ the Commission for the tnuis- 

18 mission of electric energy in interstate commerce, 

19 the sale of electric ener^ at wholesale in interstate 

20 commerce, tlie transportation of natural gas in inter- 

21 state commerce, and the sale in interstate commerce 

22 of natural gas for resale for ultimate public con- 

23 sumption for domestic, commercial, industrial, or 

24 any other use; 
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1 (11) tiie term "natural gas company" means a 

2 person engaged in the transportation of natural gas 

3 in interstate eommerce or the sale of such gas in 

4 interstate commerce for resale; 

5 (12) the term "person" means an individual or 

6 company; 

7 (13) the term "public utility" means any person 

8 vrtio owns or operates dttcilities used &>t transmission 

9 of electric enei^ in interstate commerce or sales of 

10 electric enei^ at wholesale in interstate commerce; 

11 (14) the term "public utilily company" means 

12 an electric utility company or a gas uUlity company; 

13 (15) the term "State commission" means any 

14 conunission, board, agency, or officer, by vrtiatever 

15 name designated, of a State, municipality, or otlwr 

16 political subdivision of a State that, under the laws 

17 of such State, has jurisdiction to regulate public utii- 

18 ity companies; 

19 (16) the term "subsidiaiy company" of a hold- 

20 ing company means — 

21 (A) any company, 10 percent or more of 

22 the outstanding voting securities of which are 

23 directly or indirectly owned, controlled, or held 

24 with power to vote, by such holding company^ 

25 and 
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1 (B) any pwson, tbe management or poU- 

2 cies of which the Conunission, after notice and 

3 o^^rtunity for hearing, determines to be sub- 

4 jeet to a controlling influence, directly or indi- 

5 rectly, t^ sueh holding company (either alone or 

6 pursuant to an arrangement or understanding 

7 with one or more other persons) so as to make 

8 it neoessaiy for the rate protection of utility 

9 cu^omers with req>ect to rates that sueh per- 

10 son be sulgeet to the obligations, duties, and li- 

11 abilities imposed by this Act upon subsidiary 

12 companies of holding companies; and 

13 (17) tiie term 'Sioting security" means any se- 

14 curity presently entitling the owner or holder thereof 

15 to vote in the direction or management of tbe affairs 

16 of a company. 

17 8SC. 4. KBFRAL OF THE PUBUC UIIUIT HCHJHNO COM- 

18 PANYACTOF1W5. 

19 Tbe Public Utility Holding (kimpany Act of 1935 (15 

20 U.S.C. 79a et seq.) is repealed, effective 18 months after 

21 the (late of enactment of this Act. 

22 SBaCVKDERAL ACCESS TO BOOKS AND BBCCHIDS. 

23 (a) In Obnekal.— Each holding company and each 

24 associate company thereof shall maintain, and shall make 

25 available to tlie Commission, sueli books, accounts, memo- 
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1 randa, and other records as the Commission deems to be 

2 relevant to costs incurred by a public utility or natural 

3 gas company that is an associate company of such holding 

4 company and necessary or appropriate for the protection 

5 of utility customers with respect to jurisdictional rates for 

6 the transmission of electric energy in interstate commerce, 

7 the sale of electric energy at wholesale in interstate com- 

8 merce, the transportation of natural gas in interstate com- 

9 merce, and the sale in interstate commerce of natural gas 

10 for resale for ultimate public consumption for domestic, 

1 1 commercial, industrial, or any other use. 

12 (b) Affiliate Cohpaxies. — Each afGUate of a hold- 

13 ing company or of any subsidiaiy company of a holding 

14 company shall maintain, and make available to the Com- 

15 mission, such books, accounts, memoranda, and other 

16 records with respect to any transaction with another afBli- 

17 ate, as tiie Commission deems to be relevant to costs in- 

18 curred by a public utih^ or natural gas company that is 

19 an associate company of snch holding company and nec- 

20 essaiy or appropriate for the protection of utili^ cus- 

21 tomers with respect to jurisdictional rates. 

22 (c) Holding Company Systems. — The Commission 

23 may examine the books, accounts, memoranda, and other 

24 records of any company in a holding company system, or 

25 any affiliate thereof, as the Commission deems to be rel- 
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1 evant to co^ incuired by a public utilily or natural gas 

2 company within such holding company system and nee- 

3 essaty or appropriate for the protection of utility cus- 

4 tomeis with respect to jurifidictional rates. 

5 (d) Confidentiality. — No member, ofGcer, or em- 

6 ployee of tiie Commission shall divulge any &ct or infor- 

7 mation that may come to his or her kuon^edge during the 

8 course of examination of books, accounts, manoranda, or 

9 otiter records as provided in tliis section, except as may 

10 be directed by the Commission or l^ a court of competent 

11 jurisdiction. 

12 8EC6.9TATBACCE88TOBO(«SANDBBCQBI». 

13 (a) In General. — ^Upon the written request of a 

14 Stat« commissioQ having jurisdiction to regulate a public 
13 utiUty company in a holding company system, and subrject 

16 to such terms and conditions as m^ be necessaiy and ap- 

17 propriate to sa£^;uard against unwarranted disclosure to 

18 the pubhe of -any trade secrets or sensitive commercial in* 

19 formation, a holdit^ company or its associate compai^ or 

20 affiliate thereof, wherever located, shall produce for in- 

21 spectioii books, accounts, memoranda, and other records 

22 that^ 

23 (1) have been identified in reasonable detail in 

24 a proceeding before the State com 
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1 (2) the State eominission deems are relevant to 

2 costs incurred by such public utility company; and 

3 (3) are iiecessaiy for the effective disehat^ of 

4 the responsibilities of the State commissicm with re- 

5 speet to such proceeding. 

6 (b) Effect on State Law. — ^Nothing in this section 

7 shall preempt applicable State law concerning the provi- 

8 sion of books, records, or any other information, or in any 

9 way limit the ri^ts of any State to obtain books, records, 

10 or any other information under Federal law, contract, or 

1 1 otherwise. 

12 (c) Court JURISDIcnON.^Any United States dis- 

13 trict court located in the State in which the State commis- 

14 sion referred to in subsection (a) is located shall have jn- 

15 risdlction to enforce compliance with this section. 

16 raCT.EXEHPnONAVTHOItnT. 

17 (a) Rulemaking. — Not later than 90 days after the 

18 date of enactment of this Act, the Commission shall pro- 

19 mulgate a final nde to exempt ftx>m the requirements of 

20 section 5 any person that is a holding company, solely with 

21 respect to one or more — 

22 (1) qualifying facilities imder the Public Utility 

23 B^ulatory Policies Act of 1978; 

24 (2) exempt wholesale generators; or 

25 (3) foreign utility companies. 
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1 (b) Otheb Authority. — If, upon application or 

2 upon its own motion, the Commission finds that the books, 

3 records, accounts, memoranda, and other records of any 

4 person are not relevant to the jurisdictional rates of a pub- 

5 he utihty company, or if the Conuniasion finds that any 

6 class of transactions is not relevant to the jurisdictional 

7 rates of a public utility compaiQ^, the Commission shall 

8 exempt such person or transaction from the requirements 

9 of section 5. 

10 SBCS-AFFIUAISTBANSACnONS. 

11 Nothing in this Act shall preclude the Conunission 

12 or a State commission from racereising its jurisdiction 

13 under otherwise appUeable law to determine whether a 

14 public utili^ company may recover in rates any costs of 

15 an activity performed by an associate company, or any 

16 costs of goods or services acquired by sueh public utiUty 

17 company from an associate company. 

18 SBC-SiAPPUCABILrrY. 

19 No provision of this Act shall apply to, or be deemed 

20 to include — 

2t (1) the United States; 

22 (2) a State or any political subdrrisiou of a 

23 State; 

24 {3) any foreign governmental autliority not op- 

25 erating in the United States; 
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1 (4) any agency, authority, or instrumentality of 

2 any entity referred to in paragraph (1), (2), or (3); 

3 or 

4 (5) any officer, i^ent, or employee of any entity 

5 referred to in paragraph (1), (2), or (3) acting as 

6 such in the course of his or her official duty. 

7 SEC. l&EFFBCT ON OTOBR REGULATIONS. 

8 Nothing in this Act precludes the Commission or a 

9 State commission from exercising its jurisdiction under 

10 otfierwise applicable law to protect utility customers. 

11 SBC 11. ENFOBCEMENT. 

12 The Commission shall have the same powers as set 

13 fbrtb in sections 306 throu^ 317 of the Federal Power 

14 Act (16 U.S.C. 825d-825p) to enforce the provisions of 

15 this Act. 

16 SBCIS. SAVINGS raOVISIONS. 

17 (a) In General. — Nothing in this Act prohibits a 

18 person from engaging in or continuing to engage in activi- 

19 ties or transactions in which it is legally engaged or au- 

20 diorized to engage on the effective date of this Act, if that 

21 person continues to comply with the terms of any such 

22 authorization, whether by rule or by order. 

23 (b) Eppbct on Other Commission Authority. — 

24 Nothing in this Act hmits the authority of the Commission 
23 under the Federal Power Act (16 U.S.C. 791a et seq.) 
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1 (including section 301 of that Act) or the Natural Gas 

2 Act (15 U.S.C. 717 et seq.) (indading section 8 of that 

3 Act). 

4 OBC. IS. IHRLEHENTATION. 

5 Not later than IS months after the date of enactment 

6 of this Act, the Commission shall — 

7 (1) promulgate such regulations as may be nee- 

8 essaiy or appropriate to implement this Act; and 

9 (2) submit to the (Congress detmled rec- 

10 onunendationB on technical and conforming amend- 

1 1 ments to Federal law necessary to cany out this Act 

12 and the amendments made by tliis Act. 

13 OBC 14. TBANSFEB OF HBSOURCBS. 

14 All books and records that relate primarily to the 

15 Functions transferred to the Commission under this Act 

16 shall be transferred from the Securities and Exchange 

17 Commission to the Commission. 

18 SBC. IS. EFFECTIVE DATE. 

19 This Act shall take effect 18 months after the date 

20 of enactment of this Act. 

21 SEC 16. AVTBOBIZAnOS OF APPROnUATIONS. 

22 There are authorized to be appropriated such fiuds 

23 as may be necessan* to cany out this Act. 
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i SEC 17. CONVOKMING jUOENDMENT TO THE nOERAL 

2 POWEBACT. 

3 Sectjon 31S of the Federal Pmrer Act (16 U.S.C. 

4 825q) is repealed. 
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